
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: )
)

METROMEDIA STEAKHOUSES COMPANY, )
L.P., a Delaware limited parnership, et aL.,1 )

)Debtors. )

Chapter 11

Case No. 08-12490 (MFW)
(Jointly Administered)

DECLARATION OF TAMARA JONES, CHIEF FINANCIAL OFFICER OF
METROMEDIA STEAKHOUSES COMPANY, L.P.,

IN SUPPORT OF FIRST DAY MOTIONS

I, TAMAR JONES, declare as follows:

1. I am the Chief Financial Officer of Metromedia Steakouses Company,

L.P., a Delaware limited parnership ("MSC"), which is the parent company of the other debtors

captioned above (collectively, the "Debtors"). I am also the ChiefFinancIal Officer of the other

Debtors.

2. I eared a B.S. Degree with majors in Accounting and Finance from

Wright State University, Dayton Ohio in 1988. I obtained my CPA license in 1991. I worked in

public accounting for 2 ~ years at Deloitte & Touche. I have 17 years experience at MSC in

several financial roles. I retued to MSC in June 2007 as the CFO.

3. My current duties for the Debtors include oversight of its business

operations, financial affairs and related operations, the development of business plans and

1 The Debtors in these cases, along with the last four digits of each of the Debtor's federal tax identification
number, are: Metromedia Steakhouses Company, L.P. (5822); JOST Restaurant Financing, Inc. (7808); Puerto Rico
Ponderosa, Inc. (8438); and paN Realty I, Inc. (5595). The current mailng address for each of the Debtors is 6500
International Parkway, Suite 1000, Plano, Texas 75093. Effective October 27,2008, the mailng address for each of
the Debtors wil be 3701 W. Plano Pkw, Suite 200, Plano, Texas 75075. Contemporaneously with the fiing of this
Motion, the Debtors have fied a motion seeking to have their chapter 11 cases jointly administered.
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strategies, paricipating in negotiations concerning the Debtors' financial restructuing activities

and implementation thereof, and the management of their assets and operations. I have general

knowledge of the Debtor's books and records, and I am familar with their financial and

operational affairs.

4. In order to enable the Debtors to minimize the adverse effects on their

businesses from the commencement of their chapter 11 cases, the Debtors have requested various

tyes of 
relief in "first-day" applications and motions (collectively, the "First Day Motions").

The First Day Motions seek relief aimed at, among other things, maintaining the Debtors'

existing cash management system, sustaining vendor and supplier confidence, bolstering

employee morale and facilitating a restructuing oftheir debts. All ofthe First Day Motions are

crucial to the success of the Debtors' chapter 11 cases.

5. I submit this declaration in support ofthe First Day Motions. Any

capitalized term not expressly defined herein shall have the meaning ascribed to that term in the

relevant First Day Motion. In addition to the personal knowledge that I have àcquired while

working with the Debtors, I also have knowledge of, and familarity with, the Debtors' books

and records2, and financial and operational affairs. I have also paricipated directly in

communcations and negotiations with the Debtors' secured lenders, vendors, customers, and

others, and worked closely with the Debtors' personnel who handle business operations and

2 Effective August 1, 2008, the Debtors lost access to their IT infrastrctue, including the accounting applications

and historical data. The infrastrctue was maintained by S&A Restaurant Corp. ("S&A ") and certain subsidiaries,
some of which fied for Chapter 7 relief on July 29, 2008 in Texas. S&A and MSC are both owned by entities with
a common ultimate parent, Metromedia Company ("Metromedia Company"). S&A and MSC maintained separate
records and other corporate formalities. The Debtors are currently implementing new systems and recently
negotiated access to the historical data. Consequently, the data compiled by the Debtors is based on best efforts and
manual processes.
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financial management, as well as with the Debtors' outside counsel and other advisors. Except

as otherwse indicated, all statements in this Declaration are based upon my personal knowledge,

my review of the Debtors' books and records, and other relevant documents, and other

information prepared or collected by the Debtors' employees, or upon my opinion based upon

my experience with the Debtors' operations and financial condition and those of the troubled

companies. In making the statements herein, based upon the foregoing, I have relied in par

upon others to accurately record, prepare, and collect any such documentation and other

information. If I were called upon to testify, I could and would testify competently to the facts

set forth herein. I am authorized to submit this affidavit.

6. Part I of this affidavit describes the Debtors' business and the

circumstances surounding the commencement of these chapter 11 cases. Part II sets forth the

relevant facts in support of the First Day Motions fied by the Debtors concurently herewith.

PART I

BACKGROUND FACTS

7. On October 22,2008 (the "Petition Date"), the Debtors filed their

respective voluntar chapter 11 petitions in this Cour for relief under title 11 of the United

States Code (the "Banptcy Code").

A. History of the Debtors

8. Bonana Steakouse was founded in Texas in 1963. Ponderosa

Steakouse was founded in Indiana in 1968. Bonanza and Ponderosa restaurants are casual

dining restaurants which serve moderately priced steak, seafood, and chicken entrees, as well as
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buffet style hot foods, salads, soups, and dessert. By the late 1980's, Bonana had grown to

approximately 600 restaurants, almost all of which were franchises. At that time, Ponderosa was

more evenly split between company-operated restaurants and franchised locations, and had about

700 operating restaurants. In 1988 and 1989, Metromedia Company (owned by John Kluge)

purchased Ponderosa and Bonana. In the following years, the number of restaurants operated

under the Ponderosa and Bonana concepts diminished, as unprofitable locations were shed. As

of the end of 2007, the Debtors' Ponderosa division operated 69 company- operated restaurant

locations in 13 states, and franchised 216 restaurants in 17 states and 10 other countries. As of

the end of 2007, the Debtors' Bonana division had franchised 48 restaurant locations in 14

states and 4 other countries. The Debtors have closed 18 of the company-operated Ponderosa

restaurants in 2008. The Debtors curently employ approximately 2,070 hourly employees and

230 salary based employees in their restaurant and franchising operations. The Debtors employ

three executive-level employees.

9. The Debtors' franchising operations are conducted through two general

parnerships (which are non-debtor subsidiaries ofMSC, as set forth in more detail below),

named after the related restaurant concepts: Ponderosa Franchising Company ("Ponderosa") and

Bonana Restaurant Company ("Bonana").

10. The restaurant industry segments in which the Debtors operate are highly

competitive. Key competitive factors in the Debtors' industry segments are name identification,

restaurant location, the quality and value of the food products offered, the quality and speed of

service, and the appeal of the dining facilities. These factors are affected by trends in the
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restaurant industry, changes in the public's eating tastes, habits and preferences, demographic

trends, spending and consumer traffic patterns, and local economic conditions. In order to

remain competitive, the Debtors are required to promptly respond to the above factors, increases

in food and labor costs, and pricing adjustments by their local and national competitors. The

failure to quickly respond to changes in the Debtors' industr segments can have an immediate

and long-term detrimental effect on the Debtors' financial condition and results from operations.

11. The Debtors' restaurants operate in an especially competitive industry

segment of restaurants featuing steak entrees. In recent years, the Debtors' restaurant concepts

have encountered increased competition from local and regional full-service restaurant chains, as

well as fast food and other establishments which featue items other than steak. The Debtors'

segment of the restaurant industry is not typically seasonal, and is dependent on customers'

propensity to dine out. This, in tur, is affected by a number of factors including competition,

the economy, and fuel prices.

B. The Debtors' Corporate Structure

12. MSC is a privately-held Delaware limited parnership. The interests in

MSC are held by non-debtors as follows: 94.55% general parnership owned by Metpon

Acquisition, Inc. ("Metpon") and 5.45% limited parnership interest owned by PON Holding

Corp. Approximately 97% of the equity interests in Metpon are owned by Metromedia

Company.

13. JOST Restaurant Financing, Inc. ("JOST") is a Delaware corporation.

MSC owns 100% of the interests in JOST.

- 5 -
56829-001 \DOCS_DE: 141628.2



14. Bonana and Ponderosa (which are not debtors) are Delaware general

parnerships. MSC owns a 99% general partnership interest in each of Bonana and Ponderosa.

JOST owns a 1 % general parnership interest in each of Bonana and Ponderosa.

15. Ponderosa International Development, Inc. (not a debtor) and Puerto Rico

Ponderosa, Inc. (a Debtor herein), which are both Delaware corporations, were formed to handle

franchising of international Ponderosa restaurants. Both of these entities are 100% owned by

JOST.

16. PON Realty I, Inc. (a Debtor), a Delaware corporation, is a pary to many

ofthe leases for locations used for the Debtors' company-operated Ponderosa restaurants. PON

Realty I, Inc. is 100% owned by JOST.

C. The Debtors' Financial Condition

17. As of June 2008, the Debtors consolidated un-audited financial reports

indicate approximately $59.2 milion in total assets, including approximately $1.6 millon in cash

and short-term investments, $2.0 milion in accounts receivable, $4.8 milion in equipment and

property, $1.3 millon in inventory and prepaid expenses, and $49.5 milion in intangibles and

other assets. The Debtors' un-audited financial reports further indicate as of June 2008

approximately $278.5 milion in liabilities, including $4.4 milion under a secured credit facility,

$7.3 milion in accounts payable, $12.0 milion in other curent liabilities, $259.2 millon in non-

curent liabilities (primarily consisting of debt owed to JWK Enterprises, LLC, a Delaware

limited liabilty company which is indirectly owned by John W. Kluge) and a parners' deficit of

$219.3 milion.
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18. The Debtors' gross sales for its company- operated Ponderosa restaurants,

year to date for the six periods ending June 2008, was approximately $38.9 milion.

D. Reasons for the Debtors' Bankruptcv Filnf!s

19. Throughout the last several years, as the Debtors experienced declining

sales at many of their restaurants, the Debtors closed stores and attempted to restrctue their

operations around their best-performing locations. As locations were closed, this led to declining

revenues, which were down overall approximately 7% for the period of January through June

2008 as compared to January through June 2007. Same store sales were down by 3.1 % for the

same period.

20. Furher burdening the Debtors on the expense side was the fact that the

Debtors had limited financial resources to terminate the leases of underperforming or closed

restaurants, so there was very little flexibilty in dealing with such restaurants other than to

manage the cash cost through sublease arrangements. However, some ofthe Debtors'

restaurants were subleased for less than the contractual rent or required a payout to the landlord

to achieve an early termination of the lease.

21. In addition, the Debtors are burdened with a number of contracts which

require minimum purchases or payments which greatly exceed the needs for cost-effective

operations given the Debtors' scaled-down operations.

22. As a result of the above, the Debtors do not generate sufficient cash flow

from operations to meet their cash needs. Accordingly, the Debtors have been relying on

advances made by Metromedia Company for several months. The Debtors have also exhausted
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their abilty to borrow in the marketplace, a problem exacerbated by the virtal absence of

traditional lenders making loans in the curent economic climate. Absent an immediate filing of

these chapter 11 cases, the Debtors canot continue as a going concern.

23. Through the chapter 11 process, the Debtors intend to scale back their

restaurant operations to a manageable and profitable core of restaurants, and to reorganize

around these operations as well as their existing franchising operations.

E. Proposed Debtor-in-Possession Financinf!

24. Pursuant to the proposed Interim Order authorizing post-petition

borrowing by the Debtors (and certain non-debtor affliates) and Metromedia Company, subject

to approval by this Cour, Metromedia Company has agreed to provide the Debtors with a

$2,400,000 debtor-in-possession credit facility on a senior secured super-priority basis (the "DIP

Indebtedness").

PART II

FIRST DAY MOTIONS

A. Motion for Entry of an Order Authorizing
Joint Administration of Related Chapter 11 Cases

25. The companies which comprise the Debtors are related entities. As noted

above, the Debtors are wholly-owned direct and indirect subsidiaries of non-debtors PON

Holding Corp. and Metpon Acquisition, Inc. I am informed by counsel that as a result, the

Debtors are "affiliates" within the meaning of section 101 (2) of the Banptcy Code and that

joint administration of their estates is appropriate under Banptcy Rule 10 15(b).
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26. The Debtors anticipate that numerous notices, applications, motions, other

pleadings, hearngs and orders wil be filed in these cases which wil affect all of the Debtors.

With four affiliated Debtors, each with its own case docket, the failure to jointly administer these

cases would result in numerous duplicate pleadings fied for each matter and served upon

separate service lists. Such duplication of substantially identical documents would be extremely

wasteful and would unecessarily overburden the Clerk of this Cour (the "Clerk"), creditors,

and other parties-in-interest in these cases.

27. I am informed by counsel that the joint administration ofthe Debtors'

chapter 11 cases wil permit the Clerk to utilze a single general docket for these cases and

combine notices to creditors of the Debtors' respective estates and other paries-in-interest,

which will result in savings to the estates. Moreover, joint administration wil protect paries-in-

interest by ensuring that such paries in each of the Debtors' respective chapter 11 cases wil be

apprised of the various matters before the cour in each of the related cases. The Debtors

anticipate that they wil file a joint plan of reorganization and a joint disclosure statement.

28. The Debtors request that the official caption to be used by all paries in

these jointly administered cases be in the form set forth in the joint administration motion. The

Debtors submit that the use of the simplified caption wil ensure a uniformity of pleading

identification.

29. I am informed by counsel that the rights of creditors in each of the

Debtors' estates wil not be adversely affected by the joint administration ofthese cases as the
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56829-001\DOCS_DE: 141628.2



relief requested herein is procedural only and no substantive consolidation is being sought by this

Motion.

30. I am fuher informed by counsel that joint administration of these chapter

11 cases will avoid the incurence by the Debtors of considerable and unecessar time and

expense in connection with, among other things, the Debtors' filing and service of duplicative

motions and notices on creditors and other paries-in-interest.

31. Accordingly, I believe and submit that the j oint administration of these

chapter 11 cases is in the best interests of the Debtors' estates, their creditors and other paries-

in-interest.

B. Motion for Order Under 11 U.S.C. §§ 105, 345, 363 and 364: (A) Authorizing (I)
Maintenance of Existing Bank Accounts, (II) Continued Use of Existing Business
Forms, and (III) Continued Use of Existing Cash Management System; (B)
Authorizing Certain Intercompany Transactions; (C) Excusing the 11 U.S.C. §
345(b) Deposit and Investment Guidelines; and (0) Providing Other Related Relief

Cash Manaf!ement System (the "Cash Manaf!ement Motion")

32. The Debtors' cash management system (the "Cash Management System")

is a multi-tiered system involving deposit and disbursement accounts that are attached to several

concentration accounts at various bans. The Debtors have utilized a cash management system

similar to its existing system for at least the last 4-5 years. A char showing the Debtors' ban

accounts utilized in the Cash Management System (the "Ban Accounts") is attached to the Cash

Management Motion as Exhbit A.

33. The Debtors' prepetition Cash Management System consists of several

ban accounts which are used to concentrate cash from the Debtor's restaurant business, as well
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as numerous deposit accounts, at JP Morgan Chase Ban, National City Ban of Pennsylvana,

Ban of America, Key Ban, and other regional bans identified in Exhbit A to the Cash

Management Motion. All cash receipts generated by the Debtors' restaurant operations are

initially deposited into approximately fift-eight (58) local ban accounts geographically

proximate to the Debtors' restaurant locations (the "Deposit Accounts"). These Deposit

Accounts are either (i) "zero balance accounts" ("ZBAs"), which means that all fuds deposited

in these accounts are automatically swept into a higher-tier "concentration" account at each ban

on a daily or other period basis (the "Concentration Accounts") or (ii) accounts which contain

fuds that are transferred to the Concentration Accounts via periodic transfers initiated by the

Debtors' management. The Concentration Accounts are swept into a master concentration

account in the name ofMSC at JP Morgan Chase Ban (the "MSC Account"). Restaurant credit

card receipts are electronically deposited by the various credit card companies into the MSC

Account or a credit card transfer account at First Horizon ban, which is swept into the MSC

Account.

34. On the bottom-tier of accounts, there are separate property tax, payroll,

accounts payable, rent, and other special purose disbursement accounts (the "Disbursement

Accounts"). The Disbursement Accounts are fuded out of the MSC Account. The structue of

the Debtors' prepetition Cash Management System creates a two-way transfer route in which all

deposits are "up streamed" to the MSC Account, and disbursements for operating expenses are

"down streamed" to the Disbursement Accounts. Ultimately, all money received from the

- 11 -
56829-001 \DOCS_DE: 141628.2



Debtors' operations makes its way to the MSC Account, then either goes to the Disbursement

Accounts to pay the Debtors' operating expenses or such expenses are paid directly by MSC.

35. Certain expenses, however, are paid directly by MSC on behalf of the

Debtors. Among the expenses which are paid by MSC on behalf of all the Debtors are: (i)

insurance premiums (including liability, property, health care, and others); (ii) shared expenses

(including computer software licenses); and (iii) corporate overhead (including services related

to payroll processing and accounting, enterprise-wide purchasing, marketing, legal affairs,

human resources, expenses related to corporate headquarers, and information technology and

computer systems). In addition, the Debtors share a common executive management team and

various other deparment fuctions which include other department head functions such as

payroll, information technology, finance, accounting human resources and purchasing. MSC

allocates to its non-debtor subsidiar franchising companies (Ponderosa Franchising Company

and Bonanza Restaurant Company) the cost of corporate overhead, which includes salaries of the

common management team, and expenses in the categories listed above according to allocation

formulas based on the approximate utilzation by the franchising companies of resources in

certain job or expense categories. The allocation formulas are described in a table set forth in

Exhibit B to the Cash Management Motion. Insurance and other expenses that are specifically

traceable to paricular companies, but are paid by MSC in order to obtain the benefits of scale

and efficiency, are allocated to each company that is responsible for the expense.

36. MSC's non-debtor subsidiaries, Ponderosa Franchising Company and

Bonana Restaurant Company, maintain several lock box accounts (the "Lockbox Accounts").
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Royalty payments made by Ponderosa and Bonana franchisees are made directly to the

Lockbox Accounts. The Debtors do not wrte checks drawn against the Lockbox Accounts. On

a daily basis all available fuds in the Lockbox Accounts are transferred to the MSC Account.

The Debtors Should Be Granted Authority to Maintain Their Existinf! Bank Accounts

37. In the Cash Management Motion, the Debtors seek a waiver ofthe United

States Trustee's requirement that the Ban Accounts be closed and new postpetition ban

accounts be opened. If enforced in this case, this requirement would cause enormous disruption

in the Debtors' businesses and would impair their efforts to reorganize. Thus, the Debtors seek

authorization to maintain and continue to utilize the Ban Accounts. If the relief requested is

granted, the Debtors wil not pay, and each of the bans where the Ban Accounts are

maintained wil be directed not to pay, any debts incured before the Petition Date other than as

specifically authorized by this Cour.

The Debtors Should Be Granted Authority to Use Existinf! Business Forms and Checks

38. After the Debtors' existing supply of checks has been exhausted, the

Debtors will add the "debtor in possession" designation to any new checks they obtain

postpetition.

39. Paries doing business with the Debtors undoubtedly wil be aware, as a

result of the size ofthese cases, and likely press coverage, of the Debtors' status as chapter 11

debtors in possession. Changing correspondence and business forms would be unecessar and

burdensome to the Debtors' estates, as well as expensive and disruptive to the Debtors' business

operations.

- 13 -
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40. In addition, the Debtors should be granted relief from the U.S. Trustee

Guidelines to the extent they require that the Debtors make all disbursements by check.

Considering the complexity of the Debtors' operations, it is necessary for the Debtors to conduct

some transactions by wire transfer as well as pre-authorized ACH debit. To deny the Debtors the

opportity to conduct wire transfers would interfere with the Debtors' performance of its

contracts and unecessarily disrupt the Debtors' business operations.

Continuation of the Integrated Cash Management Is in the
Best Interests of the Debtors' Estates and Creditors

41. The basic structue of the Cash Management System described herein has

been utilized by the Debtors for approximately 4-5 years and constitutes the Debtors' ordinar,

usual and essential business practices.

42. Given the corporate and financial structure of the Debtors, it would be

diffcult for the Debtors to establish an entirely new system of accounts and a new cash

management system for each separate legal entity. For example, if the Debtors were required to

open separate accounts as debtors in possession and rearange their cash management system, it

would necessitate opening numerous ban accounts with attendant delays in the Debtors' abilty

to operate their businesses while pursuing these arangements. Thus, under the circumstances,

maintenance of the Debtors' Cash Management System is not only essential, it is also in the best

interests of their respective estates and creditors. The Debtors wil continue to maintain strict

records with respect to all transfers of cash, so that all transactions can be readily ascertained,

traced and recorded properly on the balance sheet. Furhermore, preserving the "business as

usual" atmosphere and avoiding the unecessar distractions that inevitably would be associated
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with any substantial disruption in the Debtors' cash management system obviously will faciltate

the Debtors' reorganization efforts. If the relief requested herein is granted, the Debtors will not

pay, and each of their bans where the Ban Accounts are maintained wil be instrcted not to

pay, any debts incured before the Petition Date, other than as specifically authorized by this

Cour.

43. The Debtors do not maintain any investment accounts.3 All of the Ban

Accounts are maintained at federally insured institutions.

44. Continuing the Debtors' Cash Management System without interrption is

important to the success of these chapter 11 cases. The Cash Management System is a complex

mechanism whereby the Debtors are able to transfer their revenues toward the payment of their

operational expenses and debt service payment and without which the Debtors' reorganization

would faiL.

45. In the ordinary course of business, the Debtors occasionally require

additional fuds to meet their curent obligations, and such obligations may be satisfied pursuant

to intercompany loans.

46. If postpetition intercompany claims between the Debtors and their non-

debtor affiiates are accorded superpriority status, the Debtors will continue to bear the ultimate

repayment responsibilty, thereby maximizing the protection afforded by the cash management

system to each affiiate's creditors.

3 The Debtors note that one restaurant located in Pennsylvania has a money market account into which daily
restaurant cash deposits (which are not significant in amount) are swept for overnight short term investments.
However, this account is utilzed solely as a Deposit Account and funds are routinely swept into the MSC Account.
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47. The Debtors believe that such treatment of the Cash Management Claims

and flexibilty accorded the Cash Management Bans is necessary in order to induce the Cash

Management Bans to continue providing cash management services without additional credit

exposure.

48. The Debtors do not maintain any non-cash investments and they transact

their business through cash, check and credit card receipts. The Debtors rarely have an available

balance or deposit at any single account in excess of the amount being utilzed to make

contemporaneous disbursements.

49. Strict compliance with the requirements of section 345 of the Banptcy

Code would not be practical in these chapter 11 cases. The Debtors submit that their fuds wil

not be sufficiently at risk to necessitate strict adherence to the requirements of section 345 of the

Banptcy Code. On occasion, the Debtors will have fuds accumulated in their depository

accounts and their Disbursement Accounts that exceed the limits provided in section 345, and

therefore necessitate a waiver of section 345(b). If granted a waiver, the Debtors wil not be

required to incur the significant administrative difficulties and expenses relating to opening new

accounts to ensure that all of its fuds are fully insured strictly in accordance with the restrictions

established by Banptcy Code section 345, but yet the risks wil be minimaL.

50. In light of the potential amount of fuds which may flow through the

estates, the regular deposits and sweeps into the operating and payroll accounts, and the minimal

or zero balances of the Disbursement Accounts, it would be imprudent for the Debtors to be
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forced to incur the expense of obtaining a bond given the safeguards embedded in the Debtors'

Cash Management System regarding the preservation and safeguard of the fuds therein.
,

C. Motion for Order Under 11 U.S.C. §§ 105,363 and 507: (A) Authorizing, But Not

Requiring, Payment of Certain Prepetition (I) Wages, Salaries and Other
Compensation, (II) Employee Medical and Similar Benefits, (III) Reimbursable
Employee Expenses, (IV) Former Employee Severance Obligations, and (V
Workers' Compensation Benefits; and (B) Authorizing and Directing Applicable
Banks and Other Financial Institutions to Receive, Process, Honor and Pay All
Checks Presented for Payment and to Honor All Funds Transfer Requests Made by
the Debtors Relatinf! to the Foref!oinf! (the "Waf!e Motion")

Current Emplovees

51. Curently, the Debtors employ approximately 2,300 employees (the

"Employees"). Of the 2,300 Employees, approximately 2,070 are hourly employees (the

"Hourly Employees") and 230 are full-time salaried employees (the "Salaried Employees").

Hourly Employees include approximately 600 servers, 420 cooks, 330 buffet attendants, 330

dishwashers, 230 sale associates, 100 maintenance workers, and 60 coordinators. Salaried

Employees include approximately 180 restaurant or field managers (the "Field Managers") and

50 employees who work in the Restaurant Support Center (the "RSC Employees"). RSC

Employees, in tur, include executives, senior management, payroll, financial and legal

employees.

52. In the Wage Motion, the Debtors seek to pay employee compensation

eared prepetition but not yet paid, as well as to continue all benefit plans provided to

employees, including health benefits, life insurance and the current severance program. The

Debtors recognize the Bankptcy Code's priority treatment of unsecured claims of employees

for wages, salaries, or commissions, including vacation, severance and sick pay leave of $1 0,950
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or less eared within 180 days before the date of filing. At this time, the Debtors are unaware of

any Employee being owed more than $10,950 for such unpaid compensation or benefits and the

Debtors, if this Motion is granted, wil use their best efforts to ensure that no single Employee is

paid more than $10,950 for such claims.4

Emplovee Compensation

53. The Debtors' average aggregate monthly compensation for their

Employees, including wages, salaries, and bonuses, is approximately $2,300,000.

Approximately 380 of the Hourly Employees are paid on a weekly basis due to a New York state

law. All other Employees of the Debtors are paid on a biweekly basis. The Hourly Employees

paid on a weekly basis are paid seven (7) days in arears. The Hourly Employees paid on a

biweekly basis are paid nine (9) days in arrears. The Salaried Employees are paid to date.

54. Because Hourly Employees are paid in arears, as of the Petition Date,

some of the Debtors' Employees have not been paid all of their prepetition wages. Additionally,

Unpaid Compensation, Taxes and Withheld Amounts may be due and owing as a result of the

following:

a. some discrepancies may exist between amounts paid and amounts

Employees or others believe should have been paid, which, upon resolution, may reveal that

amounts are owed to such Employees;

4 The Debtors are unaware of any current employees that are owed more than $10,950 in unpaid compensation, but
have determined that the claims of one or two current employees may exceed $10,950 when expense
reimbursements is considered.
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b. some payroll checks issued to Employees prior to the Petition Date

may not have been presented for payment or cleared the baning system and, accordingly, have

not been honored and paid as of the Petition Date; and

c. varations in the Debtors' varous payroll schedules.

55. As ofthe Petition Date, the Debtors owe approximately $690,000 for the

above described obligations, which includes unpaid wages, salaries, and bonuses (pursuant to the

Bonus Programs outlined below). Additionally, the Debtors owe approximately $330,000 in

Taxes, and approximately $30,000 in other Withheld Amounts.

56. By the Wage Motion, the Debtors seek authority, in their discretion, to pay

any Unpaid Compensation, Taxes, and Withheld Amounts that accrued, but remained unpaid, as

of the Petition Date and all costs incident thereto.

Paid Time Off

57. The Debtors have various policies whereby certain Employees are

permitted to take paid days off for vacation, sick leave, and holidays ("PTO"). The PTO

programs are as follows:

a. Vacation Plan/or Field Management. All Field Managers are

eligible for vacation days. Vacation days accrue each pay period depending on years of service

as follows:
Complete Years of Vacation Days per
Service Year
o years o weeks

1-5 years 2 weeks
5-9 years 3 weeks

10+ years 4 weeks
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Unused vacation time expires at the end of the year. However, unexpired accrued but unused

time is paid to these employees upon termination.

b. Vacation Plan/or Hourly Employees. Hourly Employees who

work at Ponderosa restaurants and were hired before January 1,2004, and worked an average of

35 hours per week for the previous 24 weeks are eligible for vacation days. Additionally, hourly

employees who work at Ponderosa restaurants and were hired on or after January 1,2004, and

worked an average of 37.5 hours per week for the previous 24 weeks are also eligible for

vacation days. Vacation days are awarded on an employee's anversar date as follows:

Complete Years of Vacation Days per
Service Year
1-3 years 1 week
4+ years 2 weeks

Unused vacation time expires at the end of the year.

c. Vacation Plan/or RSC Employees. RSC Employees who are

scheduled for more than 20 hours per week are eligible for vacation days. Vacation days accrue

each pay period depending on years of service as follows:
Complete Years of Vacation Days per
Service Year
0-4 years 2 weeks
5-9 years 3 weeks

10-24 years 4 weeks
25+ years 5 weeks

Unused vacation time expires at the end of the year. However, unexpired accrued but unused

time is paid to these employees upon termination.

d. Paid Sick Leave. RSC Employees are awarded 48 hours of paid

sick leave at the beginning of each year. All unused sick leave expires at the end of the year.
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e. Paid Holidays. RSC Employees receive approximately ten days of

paid time off for specified company holidays. In addition RSC Employees who complete 90

days of employment are awarded one paid "personal holiday" per year to be taken on a day of

their choosing.

f. The Debtors request that they be authorized, but not directed, to

permit (i) all eligible Employees to use such accrued PTO in the ordinar course of 
business; (ii)

all eligible Employees to be paid for such accrued PTO if their employment terminates; and (iii)

all eligible Employees to continue to accrue PTO postpetition in accordance with the Debtors'

existing policies.

Emplovee Benefits

58. The Debtors have established various plans and policies to provide their

Employees with the Health Benefits, the Employee Insurance Benefits and the Other Employee

Benefits (each as defined below), as well as procedures for handling the costs associated

therewith, including, but not limited to, the Withheld Amounts (collectively, the "Employee

Benefits"). The Employee Benefits are described below.

Health Benefits

59. The Debtors provide a variety of health benefit plans (collectively, the

"Health Benefits"). The Health Benefits are as follows:

a. United Healthcare. All Salaried Employees (totaling 230 in

number) and 29 Hourly Employees, who grandfathered into the plan by averaging 37.5 hours per

week or more for the past 24 weeks, are eligible for enrollment in the United Healthcare medical
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plan. Other than the 29 Hourly Employees who were grandfathered in, no fuher Hourly

Employees will be added to the United Healthcare Medical plan. In addition, eligible Employees

may elect to enroll their spouse and/or dependent children in the program. Approximately 226

Employees paricipate in this program. Paricipating Salaried Employees and Hourly Employees

contribute approximately 31 % and 64% of owed premiums, respectively. The Debtors withhold

these amounts from paricipating Employees' paychecks. The Debtors pay United Healthcare

("United"), as the Debtors' third pary administrator, for premiums owed, including amounts

contributed by employees. The total cost ofthis program to the Debtors is approximately

$864,084 anually, with an additional $467,510 contributed by Employees. As of the Petition

Date, the Debtors owe United an outstanding amount of $89,944 for these benefits, representing

the Debtors' October premium of$61,861 andEmployees' premiums of$28,083.

b. Vision Benefits. All employees, and their familes, who are

enrolled in the United Healthcare medical plan are eligible for basic vision insurance. This plan

is administered by Vision Service Plan ("VSP"). The Debtors pay the full cost of this plan.

Employees may upgrade this coverage, but bear the full cost of doing so. The total cost of this

program to the Debtors is approximately $1,503 anually. Employees pay approximately

$21,120 anually for upgraded coverage. As of the Petition Date, the Debtors owe VSP an

outstanding amount of$I,843 for these benefits, representing the Debtors' October premium of

$45 and Employees' premiums of$I,798.

c. United Dental. Salaried Employees are eligible for enrollment in

the United PPO for dental benefits. In addition, eligible Employees may choose to enroll their
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spouse and/or dependent children in the program. Approximately 188 Employees paricipate in

this program. Employees contribute approximately 74% of the total anual expense to

paricipate in this program. The Debtors withhold these amounts from paricipating Employees'

paychecks. The Debtors pay United for premiums owed, including amounts contributed by

Employees. The total cost of these programs to the Debtors is approximately $29,223 anually.

As ofthe Petition Date, the Debtors owe United an outstanding amount of $6,995 for these

benefits, representing Debtors' October premium of$I,837 and Employees' premiums of

$5,158.

d. Starbridge/CIGNA Voluntary. Those Hourly Employees (totaling

2,036 in number) who are not eligible to paricipate in the United Healthcare medical plan may

elect to paricipate in the Starbridge/CIGNA Voluntar medical plan. Participating Employees

may elect to enroll their spouse and/or dependent children in the program as well. The plan

offers Employees an assortment of optional coverage amounts and benefits, including for

example DentalNision coverage, In-Hospital Cash Plan, and Term Life Insurance. Employees

bear the full cost of coverage under this plan. As of the Petition Date, the Debtors owe

Starbridge/CIGNA an outstanding amount of $9,437 for these benefits, representing the

paricipating Employees' October premium.

60. As of the Petition Date, Debtors owe a total of approximately $108,218 for

the Health Benefits described above.

61. As with the Unpaid Compensation, the Employees and their familes rely

on the Debtors to provide continuing health care. Any failure to pay these amounts would be
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injurious to employee welfare and morale, and would be wildly inconsistent with employee

expectations.

62. By the Wage Motion, the Debtors seek the authority to continue to provide

the Health Benefits and to pay any premiums and claim amounts relating to the Health Benefits

to the extent they remain unpaid on the Petition Date.

Emplovee Insurance Benefits

63. The Debtors provide a variety of employee insurance benefits

(collectively, the "Employee Insurance Benefits"). The Employee Insurance Benefits are as

follows:
a. Life Insurance.

i) Salaried Employees. Salaried Employees (totaling 230 in number)

receive life insurance coverage equal to the amount of their salar. In addition, Salaried

Employees may choose to increase their coverage by multiples of their salary (up to four times)

and/or cover their spouse for $20,000 and/or dependent(s) for $10,000. Salaried Employees also

receive business accident insurance in the amount of 5 times their salary. Further, personal

accidental death and dismemberment ("AD&D") insurance is available in multiples of $50,000

for an additional cost to the employee. The insurance carier for this coverage is CIGNA. The

Debtors pay $26,749 anually to CIGNA for these benefits.

ii) Full Time Hourly Employees. Hourly Employees who are enrolled

in the United Healthcare medical plan, receive $5,000 worth oflife insurance and $5,000 in

AD&D insurance. The insurance carier for this coverage is CIGNA. Curently 42 employees

are covered under this plan. The Debtors pay $800 anually to CIGNA for these benefits.
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ii) The Debtors curently owe approximately $12,000 for life

insurance expenses, representing Debtors' September and October premiums of $2,008 and

Employees' premiums of $9,992.

64. By the Wage Motion, the Debtors seek the authority to continue to provide

the Employee Insurance Benefits and to pay any premiums and claim amounts relating to the

Employee Insurance Benefits to the extent they remain unpaid on the Petition Date.

Other Emplovee Benefits

65. Education Assistance. After 6 months of continuous service, Salaried

Employees are eligible (with prior approval from their supervisor) to receive reimbursement for

100% of undergraduate tuition and fees and 80% of graduate tuition and fees at prevailng public

school rates. The Debtors also reimburse 100% for required books.

66. By the Wage Motion, the Debtors seek authority to continue to provide the

Other Employee Benefits to the extent they remain unpaid on the Petition Date.

Employee Benefits Withheld From Employee
Earninf!s and Related Reductions and Payments

67. The Debtors deduct the following from Employees' earings: (a) payroll

taxes; (b) employee contributions to Health Benefits and Employee Insurance Benefits; and (c)

legally ordered deductions, such as child support (collectively, the "Withheld Amounts"). The

Debtors transfer amounts equal to the Withheld Amounts from general operating accounts to

appropriate third-pary recipients. Withheld Amounts for taxes are generally transferred two to

three days after payroll checks are printed, although some are paid quarerly. All other Withheld

- 25 -
56829-001 \DOCS_DE: 141628.2



Amounts are transferred on a weekly or monthly basis as the third-pary recipient requires. Prior

to the Petition Date, unemitted Withheld Amounts totaled approximately $238,825. In light of

the commencement of these Chapter 11 proceedings, these fuds have been deducted from

employee earings, but may not have been forwarded to appropriate third-par recipients as of

the Petition Date.

68. The Debtors believe that performing their Withheld Amounts obligations

is essential to maintaining employee morale. The Withheld Amounts principally represent

employee earings which governents (in the case of Taxes), Employees (in the case of

voluntar Withheld Amounts), and judicial authorities (in the case of involuntar Withheld

Amounts) have designated for deduction from Employee paychecks. The failure to procure these

amounts may result in a lack of cash to fud employee benefits, which wil result in substantial

hardship to several Employees. Furher, the Debtors may receive inquiries from garishors

regarding the Debtors' failure to submit, among other things, child support and alimony

payments which are not the Debtors' property, but, rather, have been withheld from Employee

paychecks. If the Debtors are unable to remit these amounts, the Debtors' Employees may face

legal action as a result. Therefore, any disruption in the benefits available under programs

funded, in whole or in par, by the Withheld Amounts wil certainly call into question the

Debtors' commitment to their Employees.

69. By the Wage Motion, the Debtors seek authority to pay prepetition

amounts related to the Withheld Amounts and to continue performing their obligations

associated with the Employee Benefits.
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Workers' Compensation Oblif!ations and Related Insurance

70. The Debtors maintain workers' compensation coverage for statutory limits

including employer's liability limit of $1,000,000 for all states except Ohio, West Virginia4 and

Texas. This coverage provides both medical and lost wages for job-related ilness or injur. The

Debtors pay an anual premium of$125,000 to ACE American Insurance Company for this

coverage. Under the policy the Debtors have a deductible of $500,000 per accident.

71. In Ohio, the Debtors are self-insured and maintain an excess policy for

statutory limits including employer's liabilty of$I,OOO,OOO excess of 
self-insured retention of

$500,000 per accident. The Debtors pay an anual premium of $5,500 to ACE American

Insurance Company.

72. In West Virginia, the Debtors maintain guaranteed cost workers

compensation coverage for statutory limits including employer's liability limit of$100,000 per

incident. The Debtors pay an anual premium of$II,OOO to BrickStreet Mutual Insurance

Company which is a state approved carrier.

73. In Texas, the Debtors are non-subscribers.5 The Debtors pay an anual

premium of$13,000 to ACE American Insurance Company for an employer's indemnty plan.

Under the plan the Debtors have a deductible of $500,000 per accident or employee disease.

4 Ohio and West Virginia are both "monopolistic states" meaning there is only one insurance provider or fund that
employers must participate in.
5 The State of Texas alIows employers to opt-out of the state workers compensation system entirely. Employers
who do so are called "non-subscribers."
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74. By this Motion, the Debtors seek authority to pay any amounts owed as of

the Petition Date, whether in the form of a premium or contribution, for workers' compensation

or related insurance obligations.

Employee Bonus Prof!rams

75. The Debtors provide the following bonus programs for varous employees

(the "Bonus Programs"):

a. Recruiting Bonus. Field Managers and Hourly Employees ear a $500

recruiting bonus for each non-employee candidate who is referred, hired, successfully trained

and is able to attain a restaurant management position.

b. Development Bonus. Field Managers ear a $500 development bonus

whenever they train and develop an employee for at least three months to become a Field

Manager at another location.

c. Restaurant Management Bonus. Restaurant management has the

opportnity to earn Fiscal Period and/or Quarerly bonuses based on the financial results of the

steakouse they operate. This bonus plan considers both sales and profits of the steakouse

when determining a bonus payout. To qualify for a bonus, a manager must be an employee of

the company at the time of the payout. In the event that the manager changes position in the

middle of a quarer, the amount wil be prorated by month. Furher, if the time in position is less

than two weeks, a manger wil not be eligible for a bonus in that quarer. The main points of this

bonus plan are as follows:

(i) Fiscal Period Bonuses. Restaurant management can ear a bonus

each period by achieving certain sales and profits, referred to as the unit's Total Bonusable

Income ("TBI") plan. All bonuses are paid on a quarerly basis. The target "Eared Unit
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Bonus" for each period is 3% of the TBI plan (with a minimum of$250 per period). For

example, a unit with a TBI plan of $25,000 results in a target bonus of$750 per period. The

bonus has two components: 1) achieving Positive Sales Growth (which is weighted 50%) and 2)

achieving the TBI plan (which is weighted 50%). If a steakouse satisfies both components, the

General Manager is paid 100% of the Earned Unit Bonus and Managers are paid 25% of the

Eared Unit Bonus. During the year, dollars may be added to a unit's TBI plan upon

implementation of a corporate approved growth initiative.

As mentioned above, 50% of the target bonus is eared by achieving positive

year-over-year sales growth. To determine whether this has been accomplished, curent year

sales wil be compared to the "Sales Base" (defined as the prior year's sales adjusted for changes

in holidays and alignment of weeks within the year). For example, a unt with a Sales Base of

$150,000 for a period must achieve sales of$150,001 to ear its sales component. Where a unit

has a target bonus of $750, the Eared Unit Bonus for achieving the Positive Sales Growth

component is $375.

Furher, 50% of the target bonus is eared by achieving a unit's TBI plan for the

period. For example, a unit with a TBI plan of $25,000 for a period must achieve actual TBI of

$25,001 to ear its TBI component. Where a unit has a target bonus of$750, the Eared Unit

Bonus for achieving the TBI plan component is $375. In addition, as mentioned above, during

the year, TBI dollars may be added to a unit's plan upon implementation of a corporate approved

growth initiative (i.e. Investment Spending).
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(ii) Quarterly Bonuses. Each quarer, steakouse management has the

opportty to earn an "Above Plan" bonus by exceeding their Sales Plan and/or TBI plan. Ifthe

steakouse exceeds the Sales Plan and/or TBI, the General Manager receives 100% and

Managers receive 25% of the "Above Plan" bonus. The components ofthe quarerly bonus are

as follows:

. Actual Quarterly Sales vs. Sales Plan. The payout for this

component is $.02 per $1.00 over the Sales Plan. For example, Actual Quarerly Sales of

$425,000 and a Sales Plan of $400,000 results in a Unit Eared Bonus of $500.

. Actual Quarterly TBI vs. TBI Plan. The payout for this

component is $.05 per $1.00 over the TBI plan. For example, Actual Quarterly TBI of $76,000

and a TBI plan of $66,000 results in a Unit Eared Bonus of $500.

(iii) QSC Bonuses. Each General Manager has the potential to ear a

bonus with every inspection. A quality standards and cleanliness ("QSC") bonus is paid to the

General Manger as follows: QSC results from 90-100% result in a payout of $1 ,000 and QSC

results from 85% to 89.9% result in a payout of $500.

(iv) The aggregate amount of 
these bonuses that remain unpaid as of

the petition date is approximately $49,000.

d. Market Director Bonus. A Market Director will ear bonuses based on

their units achieving their sales targets and TBI plans. Market Directors earn bonuses equal to

25% of Unit Eared Bonuses from their respective unts in the following categories: 1) TBI plan

achievement, 2) Positive Sales Growth, and 3) QSC. Bonuses are paid quarterly. To qualify for

a bonus, a Market Director must be employed with the company at the time of the payout. If the

Market Director changes position in the middle of a quarer, the amount will be prorated by
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month. If the time in position is less than two weeks, a Market Director will not be eligible for a

bonus in that quarer. The aggregate amount of these bonuses that remain unpaid as of the

petition date is approximately $8,500.

e. Vice-President o/Operations. The Vice-President of Operations ears

bonuses based on all units achieving their sales targets and TBI plans. The Vice-President of

Operations ears a bonus equal to 10% of all Unit Eared Bonuses eared. This bonus is paid

quarerly. The aggregate amount of this bonus that remains unpaid as of the petition date is

approximately $3,500.

f. ACS Bonus. Nine employees formerly associated with Affiliated

Computer Services, Inc. ("ACS") have earned a "buyout" bonus as of October 1,2008. The

bonus compensates the employees for a bonus they would have received if they had continued

working for ACS instead of the Debtors. The aggregate amount of these bonuses that remain

unpaid as of the petition date is approximately $31,000.

g. In the Wage Motion, the Debtors seek authority to continue to provide the

Bonus Programs, but reserve the right to alter or discontinue the Bonus Programs in their

discretion, and to make any payments or distributions pursuant to the Bonus Programs to the

extent that they remain unpaid as of the Petition Date.

Reimbursable Expenses

76. Prior to the Petition Date, and in the ordinary course of their businesses,

the Debtors reimbursed Employees for certain expenses incurred in the scope of their

employment. These business expenses relate to, among other things, hotels, meals, airfare,

ground transportation and other miscellaneous expenses (collectively, the "Reimbursable
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Expenses"). Anually, the Debtors average Reimbursable Expenses of approximately $63,000

per month or $756,000 anually.

77. Accordingly, to avoid har to such Employees, by this Motion, the

Debtors seek to be authorized, but not required, to pay the prepetition Reimbursable Expenses, if

any, and to continue to reimburse their employees in the ordinary course of business.

Severance Oblif!ations

78. Pursuant to the Debtors' severance plan, the Debtors provide benefits (the

"Severance Obligations") to RSC Employees and Field Managers who are regularly scheduled

for more than forty hours per week, none of whom are officers, directors, or insiders of any of

the Debtors, in the event of layoff or restaurant closure. The severance plan does not cover

voluntar termination, termination for cause, complete disposition of the company, or

reclassification or transfer of the employee. The severance plan pays benefits on the basis of an

employee's current weekly pay and years of continuous service as follows:

Tenure Weeks of Severance
0-2 2

3-5 3

6 5

7 6

8 7

9 8

10+ 1 week per year of
service up to a
maximum of 13
weeks

79. Severance benefits are paid on a weekly or bi-weekly basis, as applicable,

over the term of the severance period as determined by the tenure of the employee.
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80. Debtors anticipate market conditions may require the Debtors to close

additional restaurants postpetition. The decision on whether to close the additional restaurants

will be based, in par, on whether the Field Managers at these restaurants are able to increase

restaurant performance over a 60 to 90 day period following the Petition Date. If the Debtors

close additional restaurants due to poor performance and, as a result, terminate additional Field

Managers they will owe individual Field Managers between $1,000 and $30,000 in Former

Employee Obligations. The Debtors estimate that, depending on the number of restaurants the

Debtors decide to close, they wil owe an aggregate total of between approximately $104,000

and $331,000 in Former Employee Obligations to these terminated Field Managers.

81. Furher, the Debtors are in the process of building a new infrastructue for

their businesses. The Debtors anticipate the restructuing ofthe Restaurant Support Center

combined with the restaurant closings will allow the Debtors to operate with fewer RSC

Employees. Accordingly the Debtors anticipate they will be required to terminate some RSC

Employees. The Debtors estimate they wil owe these individual RSC Employees between

approximately $1,000 and $20,000. The Debtors anticipate owing an aggregate total of

approximately $125,000 in Former Employee Obligations to terminated RSC Employees.

82. The RSC Employees and Field Managers are essential to maintaining the

day-to-day operations of the Debtors' restaurants. As a result of several years of experience,

these Employees possess an intimate knowledge of the Debtors' business operations. Without

these Employees' high degree of skil and their wilingness to take on significant responsibility,

the Debtors would have little chance of maintaining the level of performance necessary to
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successfully reorganize. If the Debtors were to lose any of these Employees as a result of

deteriorating morale, assuming normal financial conditions, it would take the Debtors

approximately 8 to 12 weeks to recruit, hire, and train a replacement, which would result in an

estimated expense to the Debtors of approximately $19,000 for each new hire. This amount does

not, however, take into account the economic cost to the Debtors of attempting to replace the

significant amount of "historical knowledge" that is lost through the hiring process.

83. In light of the substantial costs described above, the Debtors believe that

preserving their curent workforce is essential and that honoring their severance plan is critical to

achieving that end. In these diffcult financial times, the severance plan is one of the only

remaining financial incentives keeping existing Employees from immediately seeking alternative

employment options. The Debtors believe that if they are not authorized to pay terminated

employees their full accrued severance or to honor their severance plan going forward, several of

the existing Employees wil be highly motivated to immediately leave the Debtors' employ. The

Debtors believe that the potential loss of these Employees en masse shortly after the Petition

Date would be devastating to the Debtors' businesses at a time when peak performance is

absolutely essentiaL. As a result, the Debtors believe that the Cour is well within its discretion in

authorizing the Debtors to continue to honor the severance plan and pay the Former Employee

Obligations. The Debtors submit that such relief is in the best interests of their estates and their

creditors.
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TERMINATED EMPLOYEES

Prepetition Compensation, Reimbursable Expenses, and Former Employee Obligations for
Employees Terminated Prepetition

84. In addition to obligations to curent employees, Debtors may owe

prepetition Unpaid Compensation for former employees, as well as Taxes and Withheld

Amounts associated with the former employees that accrued but remain unpaid, as of the Petition

Date. By the Wage Motion, the Debtors seek authority, in their discretion, to pay any Unpaid

Compensation, Taxes, and Withheld Amounts associated with former employees that accrued,

but remained unpaid, as of the Petition Date and all costs incident thereto. The Debtors also seek

authorization, in their discretion, to pay the prepetition Reimbursable Expenses to Employees

who terminated prepetition.

85. In light of the Debtors' curent financial condition, the Debtors have

closed several of their restaurants recently. These closings caused the termination of several

managers covered under Former Employee Obligations policy. As a result, the Debtors wil stil

owe these managers individually between approximately $1,000 and $9,000. The Debtors

anticipate owing an aggregate total of approximately $23,000 for Former Employee Obligations

to these terminated Field Managers.

86. The Debtors believe that preserving their curent workforce is essential

and that honoring their severance plan is critical to achieving that end. In these difficult financial

times, the severance plan is one of the only remaining financial incentives keeping these

Employees from immediately seeking alternative employment options. The Debtors believe that

if they are not authorized to pay terminated employees their full accrued severance or to honor
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their severance plan going forward, several of the Employees will be highly motivated to

immediately leave the Debtors' employ. The Debtors believe that the potential loss of 
these

Employees en masse shortly after the Petition Date would be devastating to the Debtors'

businesses at a time when peak performance is absolutely essentiaL.

87. By this Motion the Debtors seek authority, in their discretion, to pay

Former Employee Obligations to Field Managers terminated prepetition.

88. The Debtors have determined, based on their arangements with the

Prepetition Lenders, that they will have sufficient cash to promptly pay all Employee Obligations

and Reimbursable Expenses, to the extent described herein, on an ongoing basis and in the

ordinary course of their businesses.

D. Motion of Debtors for Entry of an Order Authorizing the Debtors to Honor
Prepetition Obligations to Customers and to Otherwise Continue Customer
Prof!rams and Practices in the Ordinary Course of Business

89. Prior to the Petition Date and in the ordinary course of 
business, the

Debtors engaged in certain practices to develop and sustain a positive reputation in the

marketplace for their services. These practices include, but are not limited to, the Customer Gift

Card Program and Customer Promotions Programs (each as defined herein and collectively, the

"Customer Programs"). The Customer Programs, in par, create incentives for increased

customer usage of the Debtors' services while ensuring that the customers receive the Debtors'

top service for their patronage. The Customer Programs, which are commonplace across the

food services industry, are described in detail below. The common goals of 
the Customer

Programs have been to meet competitive pressures, ensure customer satisfaction, and generate

- 36-
56829-001 \DOCS_DE: 141628.2



goodwill for the Debtors, thereby retaining curent customers, attracting new ones, and

ultimately enhancing net revenue.

90. The Debtors believe that such relief is necessar to preserve, during the

postpetition period, their critical business relationships and goodwill for the benefit of their

estates. For these and the other reasons set forth herein, it is in the best interests of the Debtors,

their estates, and their creditors to honor prepetition obligations in connection with the Customer

Programs and continue the Customer Programs, as they see fit, in the ordinar course of

business.

91. The Debtors are seeking authorization to continue the Customer Programs

because these programs have proven to be successful business strategies in the past and have

generated valuable goodwil, repeat business and net revenue increases. Maintaining these

benefits throughout these chapter 11 proceedings is essential to the continued vitality of the

Debtors' businesses, and ultimately to their prospects for a successful reorganization. The

Debtors believe that the banptcy fiing itself could negatively influence customers' attitude

and behavior toward their businesses unless the Debtors can take the measures requested by this

Motion to alleviate customer concerns. In paricular, the Debtors' goodwil and ongoing

business relationships may erode if their customers perceive that the Debtors are unable or

unwiling to fulfill the prepetition promises they have made through the Customer Programs.

The same would be true if the customers perceived that the Debtors wil no longer be offering

the full package of services or quality of services preferred by their customers.
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92. A description of the Debtors' Customer Programs and a sumar of their

importance to the Debtors' reorganzations is as follows.

Customer Gift Card Prof!ram

93. The Debtors provide their customers with a gift card program (the

"Customer Gift Card Program"). The Customer Gift Card Program permits customers of the

Debtors and their franchisees, including franchise Ponderosa and Bonana restaurants (the

"Franchisees"), as well as certain of their affiliates, including all Steak & Ale, Bennigan's,

Bennigan's SPORT, 29° Tavern, Plano Tavern, and Southlake Tavern restaurants (the

"Affiliates"), to purchase gift cards that may be redeemed against the purchase of food and other

items sold by the Debtors, the Franchisees and the Affiliates at their restaurants.

94. Gift cards are either single-branded or multi-branded.5 The face of a

single-branded gift card bears either (a) one or both of the following restaurant brands owned by

MSC: Ponderosa and Bonana ("MSC Single-Branded Gift Cards"); or (b) one or more of the

following restaurant brands owned by S & A: Steak & Ale, Bennigan's, Benngan's SPORT, 29°

Tavern, Plano Tavern, and Southlake Tavern ("S&A Single-Branded Gift Cards"). As a result, a

single-branded gift card might include more than one restaurant brand on its face, but the

restaurant brands included thereon wil be either exclusively MSC-owned brands or S&A-owned

brands. Conversely, all multi-branded gift cards bear restaurant brands owned by both MSC and

S&A on its face.

5 These terms refer to the company that owns the restaurant brands displayed on the face of the card, and are not
intended to designate the number of restaurant brands included thereon.
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95. Prior to the commencement of these banptcy cases, gift cards could be

redeemed at all of the Debtors', the Franchisees', or the Affiiates' restaurants, regardless of

where the gift card was purchased or whether the gift card was an MSC Single-Branded Gift

Card, an S&A Single-Branded Gift Card, or a multi branded gift card. Post-petition, the Debtors

wil continue to honor MSC Single-Branded Gift Cards, as well as multi-branded gift cards

bearing either the Bonanza or Ponderosa logo on the face of such cards. However, the Debtors

wil no longer honor S&A Single Branded-Gift Cards.

96. Historically, gift cards were available for purchase from the web, the

Debtors' corporate office, and the Debtors', the Franchisees' and the Affiliates' restaurants. If

there was a corporate sale of a multi-branded gift card, the cash and liability was recorded to

S&A. If a customer purchased a gift card, whether single-branded or multi-branded, at one of

the Debtors', the Franchisees' or the Affiiates' restaurants, the cash and liabilty associated with

the purchase was recorded based on the restaurant where the card was purchased.

97. Postpetition, gift cards will only be sold at either the Debtors' or the

Franchisees' restaurants, or the Debtors' corporate office, and wil be exclusively MSC Single-

Branded Gift Cards. Recording of the cash and liability associated with the purchase wil

continue to be handled in the same fashion as it was prepetition. Any cash collected by the

Debtors for a gift card purchase from the Debtors' corporate office wil be cash for the Debtors.

The cash received by the Debtors' restaurants wil be deposited into the restaurant ban account

and swept to the Debtors' consolidated cash ban account for in-store purchases. Any cash

collected by a Franchisee for a gift card purchase will be cash for the Franchisee.
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98. When a gift card is redeemed at one of the Debtors' restaurants, the

restaurant wil get a credit for the sale relating to the card regardless of where the card was

purchased. If the gift card was purchased at one of the Debtors' restaurants or the Debtors'

corporate office, no cash flow results from the redemption because all cash was received when

the gift card was initially sold. If, however, the gift card was purchased at one of 
the

Franchisees' restaurants, the Debtors wil receive cash reimbursement from the Franchisee that

originally sold the gift card.

99. When a gift card is redeemed at one of the Franchisees' restaurants, the

Franchisee wil get credit for the sale. If the gift card was purchased at the Franchisee's location,

no cash wil change hands because all cash was received when the gift card was initially sold. If,

however, the card was purchased at one ofthe Debtors' restaurants, the Debtors' corporate office

or from a different Franchisee, the Franchisee that made the sale wil be reimbursed by the entity

that originally sold the gift card.6

100. As ofthe Petition Date, the Debtors believe, based on historical records,

that the liabilty and redemption estimates for prepetition, unedeemed MSC Single-Branded Gift

Cards are as follows:

6 Postpetition, the Debtors either (a) wil provide cash reimbursement to Franchisees through the established third-

par gift card processor for the redemption by such Franchisees ofMSC Single-Branded Gift Cards, or (b) wil
issue a credit memo to either the Ponderosa Franchising Company or Bonanza Restaurant Company, as applicable,
which wil in turn provide a credit memo to their respective Franchisees to be applied against future royalty
payments for the redemption by such Franchisees of multi-branded gift cards bearing the Ponderosa or Bonanza
logos on the face of such cards. The Debtors wil not, however, provide cash reimbursement or issue a credit memo
to anyone for the redemption of gift cards not bearing the Ponderosa or Bonanza logo on the face of such cards. In
addition, the terms and conditions applicable to all gift cards (e.g. that they are redeemable by consumers for goods
and services, not cash, in the restaurants) shall remain unchanged postpetition.
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a) The total amount of pre petition, unedeemed MSC Single-Branded Gift Cards sold to

customers at one ofthe Debtors' restaurants is approximately $580,902. The Debtors

estimate that customers will redeem approximately $360,272 of these gift cards at one

of the Debtors' or the Franchisees' restaurants over the six month period following

the Petition Date. Further, the Debtors estimate that approximately $493,766 of these

gift cards wil ever be redeemed.

b) The total amount of unedeemed, prepetition MSC Single-Branded Gift Cards sold to

customers at one of the Franchisees' restaurants is approximately $888,616. The

Debtors estimate that customers wil redeem approximately $551,114 of these gift

cards at one of the Debtors' or the Franchisees' restaurants over the six month period

following the Petition Date. Furher, the Debtors estimate that approximately

$755,324 of these gift cards wil ever be redeemed.

101. In addition, the Debtors believe that there are approximately $7,191,670 in

prepetition, unedeemed multi-branded gift cards bearing either a Ponderosa or Bonana logo on

the face of such cards. However, the Debtors estimate, based on historical records, that only

about $3,500,000 of these multi-branded gift cards are stil active. Of this amount, the Debtors

believe, based on historical records, that only about $255,374, or less than 10%, of these gift

cards are likely to be redeemed at one of the Debtors' or the Franchisees' restaurants over the six

month period following the Petition Date, and only about $350,000, or 10%, are likely to ever be

redeemed.

102. Recently S&A as well as a large number of the Affiliates have filed for

banptcy protection under chapter 7 of the bankptcy code (the "S&A Banptcy"). Since,
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as mentioned above, the cash and liabilty for the multi-branded gift card sales flowed to S&A,

the Debtors believe it is likely that they will not be able to ever recover cash for the redemption

of multi-branded gift cards bearing a Ponderosa or Bonana logo on the face of such cards.

However, the Debtors believe that the liabilty (approximately $255,374 to $350,000) associated

with honoring these multi-branded gift cards postpetition is relatively minimal, and that the

failure to honor these gift cards, in cases where the gift cards bear a Ponderosa or Bonana logo

on the face of such cards, wil likely be devastating to customer morale and wil correspondingly

result in a substantial reduction in business postpetition.

103. Finally, the Debtors believe that there are approximately $3,678,988 in

prepetition, unedeemed S&A Single-Branded Gift Cards. Postpetition, the Debtors do not

intend to honor these gift cards at their restaurants and wil not reimburse Franchisees for

redemption of same.

104. In sumary, the total amount of pre petition, unedeemed gift cards,

whether single-branded or multi-branded, purchased by customers at any location, including

from the Franchisees and the Affiiates, is approximately $12,340,176. Approximately

$8,661,188 of this amount is comprised of either MSC Single-Branded Gift Cards or multi-

branded gift cards bearing either a Ponderosa or Bonana logo on the face of such cards. The

Debtors estimate that approximately $4,969,518 of these gift cards are stil active, and that of this

pool, approximately $1,166,760 in gift cards are likely to be redeemed within six months of 
the

Petition Date and approximately $1,599,090 in gift cards are likely to ever be redeemed.
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105. By this Motion, the Debtors seek authority to honor prepetition obligations

related to the Customer Gift Card Program and to continue to honor postpetition obligations

related to the Customer Gift Card Program, all as more paricularly discussed above. Customer

confidence and goodwil wil be severely hared if the Debtors are prevented from honoring the

prepetition Customer Gift Card Program and continuing the program going forward.

Customer Promotions Prof!rams

106. Pursuant to the Debtors' prepetition Customer Programs, the Debtors

utilze a number of customer promotions programs (the "Customer Promotions Programs") to

attract new business or to incentivize current customers to purchase additional food or other

items from the Debtors' restaurants. The Customer Promotions Programs encompass a variety of

programs including, but not limited to, discount coupons. The Debtors occasionally provide

their customers with discount coupons to be used in connection with purchases at the Debtors'

restaurants. The Debtors believe, based on their experience with these discount coupons, that the

vast majority of such discount coupons wil not be used as customers often discard, misplace, or

forget to utilze the discount coupons. However, the Debtors believe that it is good practice to

continue to honor such discount coupons when they are presented and, by this Motion, seek

authority to continue to do so.

107. The Customer Promotions Programs also include a loyalty program for

Seniors (the "Seniors Punch Card Program"). Under the Seniors Punch Card Program,

customers over the age of 55 receive a card with seven punch out spaces. Every time a customer

over the age of 55 orders a buffet, the customer is entitled to have one ofthe seven spaces on the
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card punched out. If a customer has a card with all seven spaces punched out, the customer is

entitled to a free buffet. The Debtors believe that it is good practice to continue to honor this

program and, by this Motion, seek authority to continue to do so.

108. Another Customer Promotions Program is the Lion Cash program.

Pursuant to the Lion Cash program, one of the Debtors' restaurants in State College,

Pennsylvania, accepts payment from Penn State University students for purchases in the form of

a Lion Cash debit card. The Lion Cash debit card is linked to a balance that the student has

prepaid to the university. Transactions are handled like any other debit/credit card transaction

except that the Lion Cash debit card is swiped over a separate terminal used for Lion Cash only.

The Debtors receive transaction settlements for student charges from the university on a daily

basis. Service and ban fees associated with each transaction are deducted from the settlement

prior to remitting payment to the Debtors. On average, Lion Cash purchases total approximately

$500 to $600 per month and the Debtors incur a service charge fee of 3% ofthese sales, which

amount is deducted by the university prior to remitting payment to the Debtors. The Debtors

believe that it is good practice to continue to honor this program and, by this Motion, seek

authority to continue to do so.

109. The Debtors believe that continuation of the Customer Programs is vital to

the success of the Debtors' businesses during the pendency of these banptcy proceedings. As

a result, and for the reasons discussed in more detail below, the Debtors seek authority to extend

or continue, as the case may be, the Customer Programs postpetition.
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110. The Customer Programs are necessary to maintain the loyalty and

continued patronage of customers and to attract new customers. If the Debtors are unable to

honor the terms of their agreements under the Customer Programs going forward, the Debtors'

customers wil likely lose confidence in the Debtors and patronage at the Debtors' restaurants

wil decrease.

111. Although, the Customer Programs do not directly generate revenue,

without these programs the Debtors' business operations would be seriously threatened.

Programs such as the Customer Programs are customar within the restaurant industry. If the

Debtors were not allowed to continue their Customer Programs, the Debtors would not stand on

equal footing with their competitors. Therefore, the Customer Programs are necessary for the

Debtors to operate in the highly competitive food services market and to continue to attract new

customers.

112. For the aforementioned reasons, it is in the best interests ofthe Debtors,

their estates and their creditors to honor prepetition obligations under the Customer Programs

and to continue the Customer Programs as they see fit in the ordinary course of business.

113. Continuing the Debtors' historical Customer Programs is crucial to the

future of the Debtors' businesses. The Customer Programs are consistent with the Debtors'

historical business practices and are consistent with industry practices. The Debtors' inabilty to

honor their Customer Programs would place them at a severe disadvantage relative to their

competitors in the marketplace, potentially resulting in a fatal imbalance between the Debtors

and their competitors. Failng to continue the Customer Programs described herein could har
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the Debtors' reputation irreparably and infuence curent and potential customers to do business

with one of the Debtors' many competitors. Furher, failing to honor their obligations under the

Customer Programs, including their commitment to reimburse Franchisees for gift cards issued

by the Debtors that are redeemed at Franchisee restaurants, wil certainly deteriorate important

business relationships at a time when these relationships are most criticaL. Such consequences

would severely undermine the Debtors' reorganzation efforts.

114. The Debtors' creditors also will benefit from the relief sought herein. If

the Debtors are prohibited from honoring prepetition obligations and maintaining the Customer

Programs consistent with their past business practices, their customers' lost confidence will

damage the Debtors' businesses to an extent that far exceeds the cost associated with honoring

and continuing the Customer Programs. The Debtors believe that this is true even in situations

where customers seek to redeem at one of the Debtors' or Franchisees' restaurants a multi-

branded gift card issued by an entity in the S&A Banptcy. While the Debtors are unlikely to

ever recover the cash for redemption of these cards, the Debtors believe that the cost of failing to

honor these cards, in cases where the gift cards bear a Ponderosa or Bonana logo on the face of

such cards, wil greatly exceed the relatively minimal liabilty associated therewith.? To be sure,

the Debtors believe that failng to honor these cards wil result in a reduction in customer loyalty

7 As mentioned above, the Debtors estimate that approximately $3,500,000 of these multi-branded gift cards are
stil active. However, of this amount, the Debtors believe, based on historical records, that only about $255,374, or
less than 10%, of these gift cards are likely to be redeemed at the Debtors' or the Franchisees' locations over the six
month period following the Petition Date and that only $350,000, or 10%, are likely to ever be redeemed. As a
result, the Debtors believe that the liabilty associated with honoring these multi-branded gift cards postpetition is
relatively minimal, and that the failure to honor these gift cards, in cases where the gift cards bear a Ponderosa or
Bonanza logo on the face of such cards, wil likely be devastating to customer morale and wil correspondingly
result in a substantial reduction in business postpetition.
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and business, which, in tu, will result in a corresponding reduction in the Debtors' bottom line

at a time when peak performance is most criticaL. The proposed order will protect the Debtors'

goodwill during this critical time and enhance the Debtors' ability to generate revenue.

115. The Debtors believe that the value of the cardholder's gift card is highly

unlikely to exceed, if even come close to, the $2,425 statutory cap. Since these cardholders wil

be paid in full before any general unsecured creditors, the relief requested herein will not

substantially prejudice the rights of general unsecured creditors. The relief will only alter timing.

116. As described above, the loyalty and continued patronage of the Debtors'

customers is critical to the Debtors' financial health and reorganization prospects.

117. Based on the foregoing, the Debtors submit that the relief requested herein

is necessary and appropriate, is in the best interests of their estates and creditors, and should be

granted in all respects.

E. Motion of Debtors for Order (I) Authorizing the Debtors to Pay Pre-Petition Sales,
Use, Franchise and Similar Taxes in the Ordinary Course of Business, and (II)
Authorizing Banks and Financial Institutions to Honor and Process Checks and
Transfers Related Thereto

118. In the normal operation of their businesses, the Debtors pay an assortment

of sales, use, franchise, and similar taxes (collectively, the "Taxes") to various federal, state, and

local taxing authorities (collectively, the "Taxing Authorities"), including, but not limited to,

those Taxing Authorities listed on Exhbit A attached to the Tax Motion.8

8 Inclusion of a Taxing Authority on Exhibit A to the Tax Motion does not constitute an acknowledgement by the
Debtors that the Debtors owe any obligation to such authority or that such authority wil be paid pursuant to any order
granting the Tax Motion.
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119. In the normal course of their businesses, the Debtors incur Taxes upon the

sale of merchandise and the taxes are calculated based on a statutory percentage of the sale price.

The Debtors collect and remit or otherwse pay the Taxes as needed to the applicable Taxing

Authorities. The process by which the Debtors remit the Taxes vares, depending on the natue

of the tax at issue and the Taxing Authority which is to be paid. Taxes are remitted to the

relevant Taxing Authorities either on the basis of estimated sales tax collections for the coming

period or on the basis of sales tax actually collected from customers durng the prior period, in

each case depending on the method required by the relevant taxing authority. Similarly, states

differ with regard to the frequency of payments. With respect to those jurisdictions that require

the Debtors to remit estimated Taxes, the applicable Taxing Authority subsequently reconciles

payments to determine any payment deficiency or surlus for the period and the applicable

refud or payment is then made. The Taxes could include both amounts not yet due and amounts

paid by checks sent prior to the Petition Date that had not cleared the Debtors' ban accounts on

the Petition Date, though the Debtors are not aware of any such checks that have not cleared.

The Debtors estimate that they owe approximately $384,090.88 in pre-petition Taxes unpaid as

of the Petition Date.

120. The Debtors also seek authorization to issue replacement checks, or to

provide for other means of payment to the Taxing Authorities, to the extent necessary to pay

such outstanding Taxes owing for periods prior to the Petition Date.9

9 Because each of the checks or electronic transfers is readily identified as relating directly to an authorized
payment of pre-petition Taxes, the Debtors believe that checks and electronic transfers for payments that are not
authorized wil not be honored inadvertently.
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121. For the reasons described below, among other things, the payment of pre-

petition Taxes wil help the Debtors avoid serious disruption to their operations that would result

from the failure to pay such taxes and fees, including the distraction and adverse affect on morale

that could result from liabilty for nonpayment imposed upon the Debtors' directors and officers.

Furhermore, nonpayment of these obligations may cause Taxing Authorities to take precipitous

action, including, but not limited to, filing liens, preventing the Debtors from conducting

business in applicable jurisdictions, and seeking to lift the automatic stay, all of which could

disrupt the Debtors' day-to-day operations, impose significant costs on the Debtors' estates, and

destroy the going-concern value of the Debtors' businesses.

122. Certain of the Taxes may constitute so-called "trust fud" taxes to be

collected from third paries and held in trust for payment to the Taxing Authorities. In states that

have enacted laws providing that certain of the Taxes constitute trust fud taxes, offcers and

directors of the collecting debtor entity can be held personally liable for nonpayment of such

Taxes. To the extent any accrued Taxes of the Debtors were unpaid as of the Petition Date, the

Debtors' officers and directors may be subject to lawsuits in such jurisdictions during the

pendency of these chapter 11 cases. Such potential lawsuits would prove extremely distracting

for: (a) the Debtors; (b) the named offcers and directors whose attention to the Debtors'

reorganization process is required; and (c) this Cour, which might be asked to entertain various

motions seeking injunctions with respect to the potential state cour actions. Thus, it is in the

best interests of the Debtors' estates to eliminate the possibilty of the foregoing distraction.
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123. The Debtors' failure to pay the Taxes could have a material adverse

impact on their ability to operate in the ordinar course of business.

124. For these reasons, the payment of pre-petition Taxes will help the Debtors

avoid serious disruption to their operations that would result from the nonpayment of such taxes

and fees, including the distraction and adverse affect on morale that could result from liabilty for

nonpayment imposed upon the Debtors' directors and officers. Furhermore, nonpayment of

these obligations may cause Taxing Authorities to take precipitous action, including, but not

limited to, filing liens, preventing the Debtors from conducting business in applicable

jurisdictions, and seeking to lift the automatic stay, all of 
which could disrupt the Debtors' day-

to-day operations, impose significant costs on the Debtors' estates, and destroy the going-

concern value of the Debtors' businesses.

125. The Debtors further request that the Debtors' bans, including JP Morgan

Chase Ban, be authorized, when requested by the Debtors in their sole discretion, to process,

honor, and pay any and all checks or electronic fund transfers drawn on the Debtors' ban

accounts to pay all pre-petition Taxes, whether those checks or electronic fund transfers were

presented prior to or after the Petition Date, and to make other transfers provided that suffcient

fuds are available in the applicable account to make such payments. The Debtors represent that

each of these checks and transfers can be readily identified as relating directly to the authorized

payment of pre-petition Taxes. Accordingly, checks and transfers, other than those relating to

authorized payments, wil not be honored inadvertently.
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126. Based on the foregoing, the Debtors submit that the relief requested is

necessary and appropriate, is in the best interest of their estates and creditors, and should be

granted in all respects.

F. Motion of Debtors for an Order Under Sections 105, 363 and 366

of the Bankruptcy Code (A) Prohibiting Utilty Providers From Altering,
Refusing or Discontinuing Service, (B) Deeming Utilties Adequately Assured
of Future Performance, (C) Establishing Procedures for Determining
Adequate Assurance of Payment, and (0) Authorizing the Debtors to
Continue to Utiize the Management Services of Advantage IQ, Inc. to
Pay Utilty Companies Utilty Companies (the "Utilty Motion")

127. In the normal course of business, the Debtors have relationships with

various utility companes and other providers (each a "Utilty Provider" and collectively, the

"Utilty Providers") for the provision of telephone, gas, electricity and related services (the

"Utilty Services") at the various restaurant locations through the United States. Continued and

uninterrpted utility service is essential to the Debtors' abilty to sustain their operations during

these chapter 11 cases. Any interrption of utilty service would severely disrupt the Debtors'

business operations.

128. The Utilty Providers include, without limitation, the entities set forth on

the list attached to the Utiltiy Motion as Exhibit A.1O The Debtors estimate that their average

monthly payments to the Utility Providers aggregate approximately $418,871.67. The Debtors

anticipate that the unencumbered cash flow from their ongoing operations wil be sufficient to

10 The listing of any entity on Exhibit A to the Utilty Motion is not an admission that any listed entity is a utilty
within the meaning of section 366 of the Bankptcy Code. The Debtors reserve the right to assert at any time that
any entity listed on Exhibit A to the Utilty Motion is not entitled to adequate assurances pursuant to section 366 of
the Bankptcy Code. The Debtors fuher reserve the right to terminate the services of any Utilty Provider at any
time and to seek an immediate refud of any Utilty Deposit without effect to any right of setoff or claim asserted by
a Utilty Provider against the Debtors.
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allow them to satisfy all administrative expenses, including postpetition utility bils, on a current

and ongoing basis.

Advantaf!e Manaf!ement Services

129. Prior to the Petition Date, the Debtors utilized the management services of

Advantage to pay the Utilty Providers. 
11 Historically, the Utility Providers mail all invoices to

Advantage, where they are imaged and sorted. On an almost daily basis, Advantage submits a

consolidated invoice to the Debtors, which details all invoices submitted by the Utilty Providers

during the relevant time period. The Debtors then transfer fuds to Advantage on a daily basis to

cover the charges. 12 Advantage does not advance fuds to the Utility Providers to cover the

Debtors' monthly utilty bils. Rather, at the end of the respective Utilty Provider's monthly

biling cycle, Advantage makes payments to the Utilty Providers using only those fuds

transferred to Advantage by the Debtors. All curent and historical invoices are available for

review by the Debtors on Advantage's system accessible via the internet.

130. In exchange for the above-described services, Advantage receives

approximately $5,500.00 per month from the Debtors. The Debtors believe that Advantage's

services have allowed the Debtors to manage the Utilty Services at numerous restaurants in a

cost-efficient maner, while also ensuring that payments are reviewed for accuracy and are

11 Historically, the Debtors have administered payments to a few of the Utilty Providers directly though their
accounts payable, including payments for telephone and waste removal services. A list of the Utilty Providers paid

directly by the Debtors is provided on Par 3, page 1 of Exhibit A to the Utilty Motion. By the Utilty Motion, the
Debtors request authorization to continue to pay these Utilty Providers post-petition directly though their accounts
payable.
12 While the Debtors make every attempt to transfer funds daily to Advantage to cover the charges detailed in the
daily invoices, the Debtors are curently approximately two (2) weeks in arrears. As a result, the Debtors believe
there wil be an outstanding balance due to the Utility Providers as of the Petition Date for services provided to the
Debtors prepetition.

- 52-
56829-001 \DOCS_DE: 141628.2



timely made. Advantage also provides site-by-site cost reporting, which has assisted the Debtors

in exposing inefficiencies at high-cost restaurants.

131. In order to provide adequate assurance of payment for futue services to

the Utilty Providers, the Debtors propose to make a deposit (a "Utilty Deposit") equal to 50%

ofthe Debtors estimated cost oftheir monthly utility consumption to each Utilty Provider which

the Debtors intend to continue to utilze during the course of this case. The Debtors estimate that

the Utility Deposits, in the aggregate, wil total approximately $209,435.83. The Debtors

propose to make Utilty Deposits to each of the Utilty Providers as specified on Exhibit A to the

Utility Motion within 10 days after the entry of an interim order granting the Utilty Motion,

pending fuher order of the Court, for the purose of providing each Utility Provider with

adequate assurance of payment of its postpetition date services to the Debtors. The Debtors

fuher propose to transfer the Utilty Deposits to Advantage so that Advantage can remit same to

the Utility Providers.

132. The Order fuher provides that the Debtors may terminate the services of

any Utilty Provider by providing written notice (a "Termination Notice"). Upon receipt of a

Termination Notice by a Utility Provider, pursuant to the relief requested by the Debtors herein,

the Utility Provider shall immediately refud any Utilty Deposit to the Debtors, without giving

effect to any rights of setoff or any claims the Utilty Provider may assert against the Debtors.

The Debtors believe that the immediate refud of a Utility Deposit by a Utility Provider whose

services are terminated is fair and appropriate under the circumstances because the Utility

Provider would no longer require adequate assurance of futue performance by the Debtors.
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133. The Debtors canot continue to operate without continued Utilty

Services. If any of the Utility Providers alter, refuse or discontinue service, even for a brief

period, the Debtors' business operations would be severely disrupted. Such disruption could

have a devastating impact on the Debtors' business operations, revenues and ultimately affect the

Debtors' abilty to reorganize. In contrast, the Utilty Providers wil not be prejudiced by the

continuation of their services and wil be paid all postpetition utilty charges. It is therefore

critical that Utility Services continue unnterrpted.

134. The Debtors believe that utilzing the management services provided by

Advantage fall within the ordinary course of the Debtors' business and therefore that Cour

approval is not necessary.

135. The Debtors have utilized Advantage's services since 2004 and these

services constitute the Debtors' ordinary and usual business practice. Furher, Advantage

provides similar services to numerous multi-site companies nationwide. See,~,

http://ww.advantageiq.com/solutions/testimonials.htmL. Therefore, the Debtors submit that

utilizing Advantage's services is within the Debtors' ordinar course of business.

136. The Utility Providers send all invoices directly to Advantage, and the

Debtors need the services provided by Advantage to continue their operations and meet their

obligations on schedule and without disruption or interference. If the Debtors were required to

terminate Advantage's services, the Debtors believe that it would result in substantial confusion

and some Utilty Providers might refuse to provide services to the Debtors. In addition, without

the services provided by Advantage, the Debtors would be forced to retain new employees to
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handle the essential administrative tasks now handled by Advantage. Therefore, it is essential

that the Debtors be allowed to continue to utilze Advantage's management services so that they

can operate their business without disruption or undue expense.

G. Emergency Motion of the Debtors for Order (I) Authorizing (A) Secured Post
Petition Financing an a Super Priority Basis Pursuant to 11 U.S.C. § 364, (B) Use Of

Cash Collateral Pursuant to 11 U.S.C. § 363 and (C) Grant of Adequate Protection
Pursuant to 11 U.S.C. §§ 363 and 364 and (II) Scheduling A Final Hearing Pursuant
To Bankruptcy Rule 4001(C) (the "DIP Motion")

137. The Debtors have filed the DIP Motion in order to obtain authorization to

obtain post petition financing (the "Post Petition Financing") from Metromedia Company (the

"Lender").

138. The Debtors have negotiated the Post Petition Financing with the Lender

in good faith and at ar's-length, represented by separate, sophisticated banptcy counsel.

The Debtors believe that the terms of the Post-Petition Financing are fair and reasonable, reflect

the Debtors' exercise of prudent business judgment consistent with their fiduciary duties, and are

supported by reasonably equivalent value and fair consideration.

Summary of the Terms of the Post Petition Financinf!

139. By the DIP Motion, the Debtors request:

(a) the entry of a proposed Interim Order in substantially the form attached to the
DIP Motion, and a Final Order, authorizing the Debtors to obtain postpetition
financing pursuant to sections 363 and 364 of the Banptcy Code on the
terms specified in the Interim Order;

(b) to grant Liens and superpriority claims to and on behalf of and for the benefit
of the Lender in all present and after-acquired intangible, personal and real
property of the Debtors and the Non-Debtor Borrowers (as defined in the DIP
Motion; collectively, the "DIP Paries") of any natue whatsoever, including,
without limitation, all cash contained in any account maintained by any DIP
Par, all causes of action existing as of the Filng Date and the proceeds
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thereof, all causes of action arsing under the Banptcy Code including
(subject to entry of a Final Order) avoidance actions against the Lender under
Banptcy Code §§ 544 through 553 inclusive, and proceeds thereof (such
avoidance actions and the proceeds thereof, the "Avoidance Actions"), all
claims for relief arising under Banptcy Code § 506 (subject to entry of the
Final Order) and proceeds thereof (subject to entr of the Final Order) and all
real property, the title to which is held by any DIP Par, or possession of
which is held by any DIP Par pursuant to leasehold interest (collectively
with all proceeds and products of any or all of the foregoing, the "DIP
Collateral") to secure any and all post-petition loans and all other
indebtedness and obligations incured on or after the Filng Date by the DIP
Paries to the Lender pursuant to the Order and the DIP Loan Documents

(including principal, accrued and unpaid interest, and costs and expenses) (the
"DIP Indebtedness") and all loans made by the Lender to the DIP Paries
pursuant to the Pre-Petition Loan Documents (plus attorneys' fees, costs and
interest accrued and unpaid thereon) (the "Pre-Petition Indebtedness" and,
together with the DIP Indebtedness, as the "Indebtedness");

(c) to use Cash Collateral (as defined by section 363(a) of 
the Banptcy Code)

pursuant to the terms of the Approved Budget attached as Exhibit A to the
DIP Motion, any fuds on deposit or maintained in any account subject to a
control agreement with the Lender, and any proceeds of the Pre-Petition
Collateral); and

(d) pending the Final Hearing, to and including the date on which the Final Order
is entered, to obtain emergency Post-Petition Financing in an amount not to
exceed the amount set forth in the Approved Budget for the week in which
such Final Order is entered (in addition to amounts of Cash Collateral
permitted to be used by the Debtors);

(e) the provision of adequate protection to the Lender (including, without
limitation, the payment of interest by the Debtors to the Lenders on Cash
Collateral utilized by the Debtors); and

(t) in accordance with Banptcy Rule 4001-2(c), that this Cour schedule the
Final Hearing and approve notice with respect thereto.

140. The material provisions of the proposed use of Cash Collateral are set

forth in the following sections of the Interim Order:

(a) Purose: The DIP Paries will utilize Cash Collateral to fud only (a) the
Care-Out (hereinafter defined) as and if required, and (b) the budgeted
expenditues set forth in the Approved Budget in accordance with the
provisions of paragraph 15 of the Interim Order. See Interim Order, at
paragraph 3.
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(b) Consent by the Lender: The Lender consents to the use of its Cash Collateral
under the Interim Order as provided therein. See Interim Order, at paragraph
3.

(c) Adequate Protection: For the use of the Lender's Pre-Petition Collateral and
Cash Collateral, the Lender shall be provided with adequate protection in the
form of replacement liens in the DIP Collateral, with respect to and to the
extent of any diminution in value of the Pre-Petition Collateral from and after
the Petition Date. In addition, the DIP Paries shall pay to the Lender interest
at the rates and at the times provided for in the Interim Order. See Interim
Order, at paragraphs 5 and 8.

141. The material provisions of the proposed debtor-in-possession financing are

sumarized as follows and set forth in the following sections of the Interim Order:

(a) Borrowers: The DIP Paries. See page 1 of the Interim Order.

(b) Lender(s): The Lender. See pages 1-2 ofthe Interim Order.

(c) Commitment: Up to an aggregate principal amount not to exceed, prior to the
entr of the Final Order, the amount set forth in the Approved Budget for the
week in which such Final Order is entered, and not to exceed $2,400,000
following the entry of the Final Order, plus accrued interest. See page 1 of the
Interim Order.

(d) Final Maturity Date: The date which is the earliest to occur of the following:

1. 45 days after the Filing Date, if a Final Order on the terms described in the
Interim Order and otherwise acceptable in form and substance to the
Lender in its sole discretion is not entered by such date;

11. the earlier of (A) the effective date of any confirmed plan of
reorganization in any or all of the Chapter 11 Cases and (B) 180 days after
the Filng Date, if a confrmed plan of reorganization in form and
substance satisfactory to the Lender is not approved in all of the Chapter
11 Cases by such date;

111. the consumation of the sale or other disposition of all or substantially all
ofthe assets of any of the DIP Paries that is not supported by the Lender;

iv. the occurence of any violation by any of the DIP Paries of the Interim
Order (including, but not limited to, any DIP Part's failure to adhere to
the Approved Budgets as set forth in ordering paragraph 15 of the Interim
Order or violation of the covenants set forth in ordering paragraph 16 of
the Interim Order) or the Final Order, or any Event of Default (as set forth
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in Section 5 of the Pre-Petition Credit Agreement separately fied with the
Cour (and hereinafter defined in paragraph 13)other than the Existing
Defaults, and the DIP Paries are unable to cure such violations or such
Events of Defaults within ten (10) days of wrtten notice thereof to counsel
for the DIP Paries;

v. the dismissal of any of the Chapter 11 Cases or the conversion of any of

the Chapter 11 Cases into a case under Chapter 7 of the Banptcy Code;

Vi. a trustee or an examiner with enlarged powers (beyond those set forth in
§§ 1106(a)(3) and (4) of the Banptcy Code) relating to the operation of
the business of any DIP Par is appointed in any of the Chapter 11 Cases
without the prior written consent of the Lender (which consent may be
withheld in its sole discretion), or any DIP Pary applies for, consents to,
or acquiesces in, any such appointment without the prior wrtten consent
of the Lender (which consent may be withheld in its sole discretion);

V1l. the Interim Order or the Final Order is stayed, reversed, vacated, amended
or otherwise modified in any respect without the prior written consent of
the Lender (which consent may be withheld in its sole discretion);

V11. any DIP Pary or any Committee (if appointed), if any, files with this or
any other Cour a challenge to the priority, natue or validity of any
Indebtedness or the perfection, priority or validity of Lender's pre-petition
or post-petition liens on any DIP Collateral (as defined below), or this or
any other Cour with valid jurisdiction enters an order or judgment in any
of the Chapter 11 Cases modifying, limiting, subordinating,
recharacterizing or avoiding the priority or validity of any Indebtedness or
the perfection, priority or validity of the Lender's pre-petition or
post-petition liens on any DIP Collateral or imposing, surcharging or
assessing against the Lender or its claims or any DIP Collateral any costs
or expenses, whether pursuant to § 506( c) of the Banptcy Code or
otherwse;

ix. any DIP Pary or any Committee (if appointed) fies any application for
approval or allowance of, or any order is entered approving or allowing,
any administrative expense claim in any of the Chapter 11 Cases, having
any priority over, or being pari passu with, the superadministrative priority
of the Indebtedness, as provided hereunder (other than those covered by
the Care-Out as fuher in paragraph 13);

x. an order is entered in any of the Chapter 11 Cases granting relief from the

automatic stay of Section 362 of the Banptcy Code to any holder or
holders of a lien on any collateral having an aggregate value in excess of
$100,000, in allowing such holder or holders to foreclose or otherwise
realize upon such liens;
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XL. except to the extent the Lender supports the motion or application in its
sole and absolute discretion, any motion or application is fied by or on
behalf of any DIP Pary or any Committee (if appointed) in any of the
Chapter 11 Cases seeking the entr of an order, or an order is entered in
any of the Chapter 11 Cases, approving any subsequent Debtor-in-
possession facility for borrowed money or other extensions of credit
unless such subsequent facility and such order expressly provide for the
indefeasible payment and complete satisfaction in full in cash to the
Lender of all Indebtedness prior to, or concurently with, any initial
borrowings or other extensions of credit under such subsequent facility;

xli. any DIP Pary or any Committee (if appointed) fies with this or any other
Cour a plan of reorganzation or plan of liquidation in any of the Chapter
11 Cases, or an order is entered in any of the Chapter 11 Cases, that does
not provide for payment in full in cash of all Indebtedness as of the date of
effectiveness of such plan;

X11. the payment of any pre-petition indebtedness of any DIP Par other than
the Pre-Petition Indebtedness or payments on account of pre-petition
amounts allowed and approved by the Cour pursuant to any DIP Pary's
first day motions and specifically provided for in an Approved Budget,
except as otherwse consented to in writing by the Lender;

xiv. except to the extent consented to in writing by the Lender, the entry of an

order granting any other claim superpriority status or a lien equal or
superior to that granted to Lender or the entry of an order granting any
DIP Par or pary in interest the right to use proceeds of DIP Collateral
other than in accordance with the terms of the Interim Order, the Final
Order, the DIP Loan Documents and the Pre-Petition Loan Documents;

xv. the occurence of any material adverse change in the financial condition,
business, prospects, operations, properties or performance of any DIP
Par, as determined by Lender in its reasonable judgment, subsequent to

the entry of the Interim Order;

xvi. any material amount of franchise agreements entered into by either BRC
or PFC on the one hand, and any franchisee on the other hand (each a
"Franchise Agreement") shall for any reason cease to be a legal, valid and
binding obligations of such franchisee, enforceable in accordance with
their terms or such franchisee is excused from performance thereunder;
and

xvii. the commencement of any cause of action by any DIP Par or any
Committee (if appointed) adverse to Lender or the objection by any DIP
Pary or any Committee (if appointed) to any of Lender's claims in this
action (or, in each case, to or to any of the claims of any of Lender's
officers, directors, employees, agents, representatives, assigns, successors
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or non-DIP Pary affiliates), or adverse to their respective rights and
remedies under the Interim Order, the Final Order, the DIP Loan
Documents or the Pre-Petition Loan Documents (any such cause of action
or objection, an "Adverse Proceeding") by any DIP Par or any
Committee (if appointed) or the issuance of any judgment adverse to the
Lender with respect to any Adverse Proceeding without regard to the
person having brought or asserted such Adverse Proceeding).

See Interim Order, at paragraph 6.

(e) Priority and Liens: The Lender is granted as security for the repayment of the
Lender's Cash Collateral used by the DIP Paries and for the Indebtedness,
pursuant to §§ 363, 364(c)(2) and 364(c)(3) ofthe Banptcy Code, a valid
and perfected first lien, subject only to Prior Claims, on all DIP Collateral;
provided that the Lender's valid and perfected first lien on Avoidance Actions
is subject to entry of a Final Order; and provided fuher that the Lender's
valid and perfected first lien on the DIP Collateral, for the benefit of Lender in
its capacity as lender under the Pre-Petition Indebtedness, shall be junior and
subject to the Lender's valid and perfected first lien on the DIP Collateral
under the DIP Indebtedness. See Interim Order, at paragraph 7(a).

(f) Care-Out: The Interim Order provides for a limited care-out in an amount
not to exceed (a) all fees and expenses incured by the Borrowers to the
Debtor Professionals and the Committee Professionals prior to delivery of the
Care-Out Trigger Notice less (i) any amounts actually paid to or on account
of such professionals with respect to such period of time (whether from a
retainer or otherwse), plus (b) $500,000 in the case of the Debtor
Professionals, and $50,000 in the case of Committee Professionals, for the
payment of professional fees and expenses arising after delivery of the Carve-
Out Trigger Notice, but which fees and expenses shall not exceed the amounts
set forth in the Approved Budget for such items from the date of the Care-
Out Trigger Notice through the scheduled maturty date of the DIP loan (the
"Post-Trigger Amount"); plus (c) fees incured pursuant to 28 U.S.C. §
1930(a)(6) and fees payable to the clerk of the Banptcy Court, to the extent
such fees were incured prior to delivery of the Carve-Out Trigger Notice. See
Interim Order at paragraph 13.

(g) Fee: 2.0% of amount ofthe Commitment, payable on date of entry of Final
Order. See Interim Order at paragraph 5(d).

(h) Interest: The DIP Paries' obligations under the Post Petition Financing shall
bear interest at a per anum rate equal to ten percent (10.0%). See Interim
Order at paragraph 5.

(i) Events ofDef ault: The Events of Default under the Post Petition Financing are
as set forth in paragraph 6 of the Interim Order.
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G) Perfection of New Liens: All liens and security interests on or in the DIP
Collateral granted to the Lender by the Interim Order and the DIP Loan
Documents shall be deemed duly perfected and recorded under all applicable
federal or state or other laws as of the date of entry of the Interim Order, and
no notice, filing, mortgage recordation, possession, fuher order, landlord or
warehousemen lien waivers or other third pary consents or other act, shall be
required to effect such perfection (with additional provisions as to what
fuher actions the Lender may, at its sole option, decide to undertake). See
Interim Order, at paragraph 9.

(k) Relief From Automatic Stay: Except as set forth below, which governs any
action by the Lender to foreclose on its liens on any DIP Collateral or to
exercise any other default-related remedies (other than those specifically
referenced in the next sentence), the automatic stay pursuant to § 362 of the
Banptcy Code is hereby vacated as to the Lender to permit it to perform in
accordance with, and exercise, enjoy and enforce its rights, benefits, privileges
and remedies pursuant to this Order and the other DIP Loan Documents
without fuher application or motion to, or order from, the Cour, and
regardless of any change in circumstances (whether or not foreseeable),
neither § 105 of the Banptcy Code nor any other provision of the
Banptcy Code or applicable law shall be utilzed to prohibit the Lender's
exercise, enjoyment and enforcement of any of such rights, benefits,
privileges and remedies. The Lender is hereby granted leave, among other
things, to (i) receive and apply payments of the Indebtedness and collections
on and proceeds of the Pre-Petition Collateral and the DIP Collateral to the
Indebtedness in the maner specified in this Order and the DIP Loan
Documents, (ii) file or record any financing statements, mortgages or other
instruents or other documents to evidence the security interests in and liens
upon the DIP Collateral, (iii) to the extent permitted by § 506(b) of the
Banptcy Code, charge and collect any interest, fees, costs, and expenses
and other amounts accruing at any time under the Pre-Petition Loan
Documents, the DIP Loan Documents or this Order as provided therein, (iv)
give the DIP Paries any notice provided for in any of the DIP Loan
Documents or this Order, (v) in accordance with this Order, cease making
loans or other extensions of credit and/or suspend or terminate any obligation
of the Lender to make loans or other extensions of credit under the DIP Loan
Documents or this Order, and (vi) upon the occurence of an uncured Event of
Default other than any Existing Default, or upon the Loan Payment Date, and
without application or motion to, or order from the Cour or any other cour,
(A) terminate the Pre-Petition Credit Agreement and the Post-Petition
Financing under this Order and the other DIP Loan Documents, (B) declare all
Indebtedness immediately due and payable, and (C) revoke the DIP Paries'
right, if any, under this Order and/or the other DIP Loan Documents to use
Cash CollateraL. See Interim Order, at paragraph 11.

(1) Mandator y Pre-Payments: If at any time the DIP Paries have, in aggregate,
cash (excluding accrued trust fud taxes and similar accrued trust fud
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amounts being held by the DIP Paries) in excess of $250,000 on hand that is
not utilized or eararked for puroses of fuding payments as set forth in any
line item of the Approved Budget for the period commencing on such date
and concluding on the date that is ten (10) business days thereafter, the DIP
Paries shall immediately repay the Indebtedness to the extent of such excess.
See Interim Order, at paragraph 15(b) and 16.

(m)Application of Collateral Proceeds: All mandatory pre-payments made in
accordance with paragraph 15 of the Interim Order, and all proceeds of
Pre-Petition Collateral and DIP Collateral, shall be applied to, and allocated
among such indebtedness, in accordance paragraph 17 of the Interim Order.

(n) Waiver of Section 506( c) Surcharge: Subject to entry of a Final Order, no
costs or expenses of administration or other charge, lien, assessment or claim
incured at any time (including, without limitation, any expenses set forth in
any Approved Budget or any other budget) by any person or entity shall be
imposed against the Lender, its claims, or its collateral under § 506(c) of the
Banptcy Code or otherwise, unless, prior to incuring such costs or
expenses the pary proposing to incur such cost or expense shall obtain the
written consent of the Lender allowing such charge to be imposed against the
Lender, its claims or its collateral under § 506(c) of the Banptcy Code.
Nothing in the Interim Order or the Approved Budget or any other budget
shall constitute the consent by the Lender to the imposition of any costs or
expense of administration or other charge, lien, assessment or claim
(including, without limitation, any amounts set forth in the Approved Budget
or any other budget) against the Lender, its claims or its collateral under
§ 506(c) of the Banptcy Code or otherwise. See Interim Order, at
paragraph 12.

(0) Release of Liability: The Interim Order provides that, as of the Filng Date,
the DIP Paries, in consideration of the Post-Petition Financing to be made
under the Commitment, waive and release any and all causes of action and
claims against the Lender and its officers, directors, employees, non-debtor
affiliates, agents, attorneys, representatives, assigns and successors with
respect to the validity, perfection or amount of the Lender's prepetition liens
and claims, subject to the rights of an unsecured creditors committee, if
appointed (the "Committee") to commence any such action or make any such
claims within 60 days from the appointment of such Committee, and the right
of any pary in interest to commence any such action or make any such claims
within 75 days from the date of entry of the Interim Order. See Interim Order,
at paragraph 24.
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Prepetition Credit Af!reement

142. The Lender and the DIP Paries, as borrowers (in such capacity, the

"Borrowers"), are pary to that certain Credit Agreement, effective as of September 5, 2008 (as

has or may be fuher amended, restated, supplemented or otherwse modified from time to time,

the "Pre-Petition Credit Agreement"). A true and correct copy of the Pre-Petition Credit

Agreement and the amendments thereto has been separately filed on the docket in this Case, with

a copy of the Existing Term Loan Agreement (referred to and defined below). Pursuant to the

Pre-Petition Credit Agreement, each of the Borrowers has agreed that it is jointly and severally

liable for all of each others' obligations under the Pre-Petition Credit Agreement. Pursuant to

that certain Security Agreement, executed by each Borrower in favor of the Lender, effective as

of September 5, 2008 (the "Pre-Petition Security Agreement"), each Borrower has granted a

security interest in substantially all of its assets to secure its obligations under the Pre-Petition

Credit Agreement. The Pre-Petition Credit Agreement and the Pre-Petition Security Agreement,

together with all other documents and instruents executed and delivered in connection with the

Pre-Petition Credit Agreement, are referred to herein as the "Pre-Petition Loan Documents."

143. The Lender (as successor in interest to GE Business Financial Services

Inc. (formerly known as Merril Lynch Business Financial Services Inc.)), as the lender, and

MSC, as borrower, are par to that certain Term Loan and Security Agreement, dated as of

April 6, 2005 (as has or may be fuher amended, restated, supplemented or otherwse modified

from time to time, the "Existing Term Loan Agreement") and all collateral and ancilary

documents executed in connection therewith (the "Existing Term Loan Documents"). A true and
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correct copy of the Existing Term Loan Agreement and the amendments thereto has been

separately filed on the docket in this Case, with a copy of the Pre-Petition Credit Agreement and

the amendments thereto. Pursuant to the Guaranty dated as of April 6, 2005 (the "BRC

Guaranty") executed by BRC in favor of the Lender and the Guaranty dated as of April 6, 2005

(the "PFC Guaranty" and, together with the BRC Guaranty, the "Existing Term Loan

Guaranties") executed by PFC in favor of the Existing Term Loan Creditor, BRC and PFC have

unconditionally guaranteed all ofMSC's Existing Term Loan Indebtedness (as defined below) to

the Lender. Pursuant to those certain Security Agreements, executed by each ofBRC and PFC

in favor of the Lender, dated as of Apri16, 2005 (the "Initial Existing Term Loan Guarantor

Security Agreements"), each of BRC and PFC has pledged each deposit account specified in

such Initial Existing Term Loan Guarantor Security Agreements and the other additional

collateral specified therein granted in connection with the Lender's set-off rights to secure the

Obligations (as defined in the Existing Term Loan Agreement) ofBRC or PFC, as the case may

be, and MSC. Pursuant to that certain Security Agreement, executed by each of BRC and PFC in

favor of the Lender, effective as of September 5, 2008 (collectively, the "Additional Existing

Term Loan Guarantor Security Agreements" and, together with the Initial Existing Term Loan

Guarantor Security Agreements, the "Existing Term Loan Guarantor Security Agreements"),

each ofBRC and PFC has pledged all of its tagible and intagible assets and property,

including, but not limited to, all of its real propert and all of its other assets and property in

which a security interest can be obtained under the Uniform Commercial Code, including

without limitation, equipment, inventory, accounts receivable, instruents, chattel paper, general
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intangibles, contracts, documents of title, and all other tangible and intangible personal property

and the proceeds and products thereof to secure the Obligations (as defined in the Existing Term

Loan Agreement) ofBRC or PFC, as the case may be, and MSC. The paries entered into a

Deposit Account Control Agreement with respect to such interest. The Collateral Installment

Note ("Existing Term Loan Note") held by the Lender was originally issued in favor of Merril

Lynch Capital, a division of Merril Lynch Business Financial Services, Inc. ("ML") for an

original principal amount of Fifteen Milion Dollars ($15,000,000) plus interest accrued at the

anual rate of 8.973%. The Existing Term Loan Note requires payment of principal and accrued

interest in forty-eight (48) consecutive monthly installments. The proceeds of the Existing Term

Loan Note were used to refinance existing indebtedness ofMSC or for working capital and

general business expenses. On or about February 4,2008, General Electric Capital Corporation

acquired ML. Thereafter, the Senior Note was serviced by GE Capital Solutions ("GE"). As of

September 1,2008, the curent balance of principal and accrued interest on the Senior Note is

approximately $4,410,400.68. On September 5, 2008, for consideration received, GE sold the

Existing Term Loan to the Lender at a price equal to the outstanding balance of principal and

interest under the Existing Term Loan Note, and in connection with such sale, GE delivered and

duly endorsed all of its rights and interests under the Existing Term Loan Agreement and the

Existing Term Loan Note to the Lender.
Proposed PostpetItion Use of Cash Collateral

144. The Lender asserts and the Debtors agree that all or virtally all of the

Debtors' cash generated by the Debtors in the ordinar course of their businesses constitutes
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Cash CollateraL. The Debtors' use of the Lender's Cash Collateral is necessary to maintain the

value of their banptcy estates. Absent the use of Cash Collateral, the Debtors will be unable

to operate the business in a maner necessary to maintain and maximize the value of their assets

and will suffer immediate and irreparable har.

145. As more fully set forth in the Interim Order, as adequate protection for the

use of the Lenders' Cash Collateral, the Debtors wil be providing the Lenders with, inter alia,

replacement liens on all of their assets ( excluding Avoidance Actions and the proceeds thereof),

to the extent of any diminution in value of the Lender's prepetition collateral, subject and

subordinate to the liens being granted to the Lender.

146. It is essential to the Debtors' efforts to maintain the value oftheir business

that they obtain the authority to use Cash CollateraL. The Cash Collateral wil only be used to

pay for expenses that are set forth in the Approved Budget attached hereto and in accordance

with the Interim Order and the Final Order. The Approved Budget enumerates expenses

including, but not limited to, employee payroll and other benefits, rent, corporate overhead,

inventory purchases, professional fees, and other expenses related to operating the business

(collectively, "Budget Expenses"). The Debtors, with the assistance of its advisors, have

prepared the Approved Budget that shows the Debtors' projected expenditues during the 6-week

period from the Petition Date through December 3,2008 (the "Budget Period") and estimates the

period in which such cash expenditues wil either need to be paid or accrue. The Approved

Budget may be updated throughout the 6-week period pursuant to the terms ofthe Interim Order.
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147. The Debtors' need to use Cash Collateral durng the course of the Debtors'

cases is compellng. As the Debtors have extremely limited fuds, use of Cash Collateral is

required to fud the day-to-day operating expenses of the business, including payment for

employees, suppliers, taxes, customer programs, and various other operating and banptcy-

related expenses. Unless this Cour authorizes use of the Cash Collateral, the Debtors will be

unable to pay for services and expenses necessar to preserve and maximize the value of the

Debtors' business and their banptcy estates.

148. Indeed, absent sufficient fuds to support the business, the value of the

Debtors' assets wil quickly erode. Therefore, authorization to use Cash Collateral as provided

in the Interim Order and Final Order is in the best interests of the Debtors' estates and creditors.

Proposed Postpetition Financinf! Terms

149. The DIP Motion seeks approval of the Post-Petition Financing in

accordance with the terms set forth in the proposed Interim Order. The principal elements of the

Post-Petition Financing are as set forth above and also contain representations, waranties and

events of default customarily found in credit agreements of this natue, as described above and as

set forth therein.

150. The Debtors believe the following provisions of the Interim Order and/or

Postpetition Credit Agreement (including governing provisions of any Final Order) must be

highlighted pursuant to Local Rule 4001-2:
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a. Provisions that Waive. Without Notice. the Estates' Rif!hts
under 11 U.S.C. § 506(c). The proposed Final Order will bar any
par from seeking to impose a charge, lien, or assessment on
Lender's collateral pursuant to § 506(c).

b. Provisions that Grant the Lender Liens on the Proceeds of the
Debtors' Claims Arisinf! Under Chapter 5 of the Bankruptcy
Code. The proposed Final Order will define the DIP Collateral to
include the proceeds of Chapter 5 Avoidance Actions, if any,
against the Lender. See Interim Order at paragraph 7(a).

c. Provisions that Use Postpetition Loans to Pay All or Part of
Lender's Prepetition Debt. The Interim Order provides that

mandatory prepayments are required when, among other triggers,
certain cash balances in the Debtors' accounts occur in accordance
with paragraph 15(b) of the Interim Order and such prepayments
may be applied to prepetition debt in the discretion of the Lender.
See Interim Order at paragraphs 15 (b) and 17.

d. Provisions that Provide for Disparate Treatment of Creditors'
Committee's Professionals. The Interim Order provides that the
care out applicable to the Committee Professionals under the

Approved Budget is in a different amount from the Debtors'
Professionals prior to receipt of a Care-Out Trigger Notice from
Lender, plus $50,000 for payment of fees following the Care-Out
Trigger Notice as provided by the Budget See Interim Order at
paragraph 13(a). The amount provided for the Debtors'
Professionals is equal to the amount of fees and expenses incured
prior to receipt of a Care-Out Trigger Notice from Lender, plus
$500,000 for payment of fees following the Care-Out Trigger
Notice. Id..

Basis for Relief Reauested

151. Approval ofthe use of Cash Collateral and the Post-Petition Financing

wil provide the Debtors with immediate and ongoing access to cash and borrowing availabilty

to pay their curent and ongoing operating expenses, including payment of wages and salaries

and utility and vendor costs. Unless the expenses of operations are paid in the interim, the

Debtors will be forced to immediately cease operations, which would (a) result in irreparable

har to the business, (b) deplete going concern value and quash the opportunity for a sale, and
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(c) jeopardize the Debtors' abilty to maximize the value of their estates. The credit provided

under the Post-Petition Financing and the use of Cash Collateral will enable the Debtors to

continue to satisfy their vendors, service their customers, pay their employees, and operate their

business and in an orderly and reasonable maner to preserve and enhance the value of their

estates for the benefit of all stakeholders. Accordingly, the timely approval of the relief

requested in the DIP Motion is imperative.

152. The Debtors' liquidity needs can be satisfied only if the Debtors are

immediately authorized to use Cash Collateral and borrow under the Post-Petition Financing, and

to use such proceeds to fud their operations. The Debtors have been unable to procure

sufficient financing in the form of unsecured credit allowable under section 503 (b )(1), as an

administrative expense under section 364( a) or (b), in exchange for the grant of a superpriority

administrative expense claim pursuant to section 364(c)(1), or secured by a junior lien on the

property of the estate pursuant to section 364(c)(3). The Debtors have not been able to obtain

postpetition financing or other financial accommodations from any alternative prospective lender

or group of lenders on more favorable terms and conditions than those for which approval is

sought in the DIP Motion. Moreover, other sources of the proposed financing pursuant to the

terms set forth in the Interim Order, obtainable on an expedited basis and on reasonable terms,

were non-existent given curent financial market conditions.

153. The Debtors have exercised sound business judgment in determining that a

postpetition credit facility is necessary and appropriate and have satisfied the legal prerequisites

to enter into the financing pursuant to the terms of the Interim Order. The terms of the Post-
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Petition Financing are fair and reasonable and are in the best interests of the Debtors' estates.

The Debtors believe and assert that the interest rate, fees and expenses under the Post-Petition

Financing are below market, and those terms and the other terms of the Post-Petition Financing

were negotiated in good faith and are favorable to the Debtors. Accordingly, the Debtors should

be granted authority to enter into the Post-Petition Financing and borrow fuds from the Lender

on the secured, administrative super-priority basis provided for therein and in the Interim and

Final Orders, pursuant to section 364(d) of the Banptcy Code, and take the other actions

contemplated by the Interim Order as requested in the DIP Motion.

154. Substantially all of the Debtors' assets are encumbered and the Debtors

have been unable to procure the required fuding from any other source, absent granting the

proposed superpriority claims, and liens. The Debtors submit that the circumstances of these

cases require the Debtors to obtain financing pursuant to section 364(c) of the Banptcy Code

and, accordingly, the Post-Petition Financing reflects the exercise ofthe Debtors' sound business

judgment.

155. The terms and conditions of the Post-Petition Financing are fair and

reasonable, and were negotiated extensively by well-represented paries in good faith and at

ars' length. Accordingly, the Lender and all obligations incured under the Post-Petition

Financing should be accorded the benefits of section 364(e) of the Banptcy Code.

156. The Lender has agreed to the Debtors' use of Cash Collateral in

consideration of the adequate protection provided under the Interim Order and the Final Order

and the other terms thereof. Accordingly, the adequate protection proposed in the DIP Motion to
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protect the Lender's interest in its prepetition collateral is fair and reasonable and suffcient to

satisfy the requirements of sections 363(c)(2) and (e) of the Banptcy Code.

The Automatic Stay Should Be Modifed on a Limited Basis

157. The relief requested in the DIP Motion contemplates a modification of the

automatic stay to permit the Debtors to (a) grant the security interests, liens, and superpriority

claims described above with respect to the Lender and to perform such acts as may be requested

to assure the perfection and priority of such security interests and liens; (b) permit the Lender to

exercise, all rights and remedies under the Interim Order and the Final Order; and (c) implement

the terms of the Post-Petition Financing, the Interim Order, and the Final Order.

158. Stay modifications of this kind are ordinary and standard featues of

postpetition debtor financing facilities and, in the Debtors' business judgment, are reasonable

and fair under the present circumstances.

Timinf! of Relief

159. The Debtors have an urgent and immediate need for cash to continue to

operate. Curently, the Debtors do not have suffcient fuds with which to operate the business

on an ongoing basis. Absent authorization from the Banptcy Cour to obtain use of Cash

Collateral and secured credit, as requested, on an interim basis pending a final hearing on the

Motion, the Debtors wil be immediately and irreparably harmed. The use of Cash Collateral

and the availability of interim loans under the Interim Order will provide necessary assurance to

the Debtors' vendors, employees, and customers of their abilty to meet their near-term

obligations. Failure to meet these obligations and to provide these assurances likely would have
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a significant negative impact on the value of the business, to the detriment of all paries-in-

interest. Accordingly, the interim relief requested is critical to preserving and maintaining the

going concern value of the Debtors.

¡Remainder 0/ Page Intentionally Left Blank)
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I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on October 2:, 2008 at Plano, Texas. 4.. /'''../ O./J?.4/lL~ ,'4' \.1C::!Á
Tamara Jones t/


